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Act No. 2%, 204 PREVENTION O ﬂ'RG{iNIHEI] CRIME ACT, 2(d

To

ACT

introduee mcasures {0 eaomhbat organised crime, money laundering and
criminal gang activities; (o prohibit certain activities relaling to rackeleering
activities: to provide for prahibition «f money laundering and for an elligation
to report certain information; lo eriminalise certain activitios associnted wilh
gangs; to provide for the recovery of the proeecds of unlawful activitics; to
provide for the furfeiture of asscts that have been wsed (o commit an ofTence
or assels thal are the proceeds of molawful activilies; (o provide for (he
establishment of a Criminal Assets Recovery Fund and a Criminal Assets
Recovery Committec; to prohibit the smuygeling of migrants and (rafficking
in persons; t¢ amend (he Inlernational Co-operation in Criminal Marfers

Act, 2000 (Act Na. ¥ of 2000), and to provide for incidental multers.
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CHAPTER 1
PRELIMINARY
Drefinitions and interpretation
1. (1Y Imthis Act, unless the context otherwise indicates -
“anti-disposal order’” mcans an order relerred 10 100 seelon 33;
“authorrsed member o polwee™ o “member of the police”™ meins any manber of the
Mamibian Police Force referred 10 10 section 2 ot the Police Acr, 1990 (Act No, 19 of

199030, whi is dssigned by the Inspector-Cieneral to act under this Act;

“Bank memns the Bank of Namibia eslablished under the Bank of Namibia Ace, 997
fACL Mo, 150l 1997

“Committee”™ means the Criminal Assets Recovery Committee established i werms of
seelion 77

“cor segtion arder”™ means an arder celemed 1o Inosection 32

*Convention™ means the Lniled Mations Convention against Transnational Organised
Crime which was adopted an 13% Nowvember 2000 by the General Assemibly ol the Tlriled
Mations (Resolution 337257

“criminal gang” includes, whether ar not it has un identifiable name or identitying sign
o symabol, any Tarmal or infermal ongoing organization, asecialion, ot Zraun ol v or
more parsons -

(@} which has as ong af s aime the conunission of one ar teere crintnal offences: and

by whose members individually or collectively engage inor have engaged ina patiern
of criminal gang activity,

“divisional cour”™ means the eourt ot a regional division established in terms of s2cton
A1) ot the Magistrates Courts” Acl 1994 (Act Mo 32 of 1944k

“document™ imeans any record of infonmation, and ineludes -
(u)  anything om which there is writing:

fby  wmything un which there are marks, figures, symbols or pertorations having a
meaning for persons qualiticd tw interpret then:

{cr  anvthing from which sounds, images of wrilings can be reproduced with orwithow
the aid of anvthing clse; or

{dy  womap, plan, drawing or photegraph;

“gnterprise” includes any individual, partnership, corporation, association, orother junst
persan or legal entity, and any unien or group of Individuals asseciated in tact, although
not a Jurislic person or legal cntiny:

“forfeiture order’ means g forfeilure order relerred o in section {1

“Tund” means the Criminal Assets Recovery Fund established under sectiom 74

“Hhpgh Court™, includes any judge of that courl;
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“instruenenlality ol an offence”™ means any property which is concemed in the comission
or suspected eommission of an offence at any time before or after the commencement of
this Aci. whoether commmitied within Naimibia or elsewhere:

“hterest” includes any night;

“legal praglitioner” means a legal practitioner as defined in section 1 of the Legal
Practitioners Act 1995 (Aot No, 15 of 1995);

“hinister” means the Minister responsible for juslice;

“money laundering™ ineans doing any act which constitutes an offence under sections 4
to GO

“pattern of crimimal gang activity™ includes the commission of lwo or mon: eriminal
oifenees relorred tr in Schedule 1, but, ar least one of thaose alfences imust have occurred
after the commencement ot this Act and the last of those offences occurmed within three
yuirs alter a prior offence and the offences were commitled -

{2} 0N separsic OUCUsSIONS; Or
{bt  onthe same occasion,
by two or more persons who are members of, or belong to, the same criminal gang:

“patiern of racketesring activity™ ineans the planned, osgoing. continuows or repeated
participalion or mvolvement in any offence referred to in Schedule 1 and includes at
least iwo offences referred 100 in Schedule 1, af which one of the ofitnees aceurred afier
the commencement of this Act and the last offence oceurred within 10 vears (excluding

uny peniod of mmprisotunent) after the commmssion of such prior offence referred to in
Schedule |;

“prescribe” and its derivatives, means prescribe by repulations made under seclion 100.
“preservation of property order™ means an order refermed 1o in section 51

rproceads ol unlaw ful acovines™ means any property or any service, advantage, benefit
or reward that wag derived, received or retained, dircetly or ndirectly in Namibia or
elsewhere. at any time befure or aller the commencement of this Act. in connection with
ot as i result of any unlawtial activity carried on by any person, and includes any property

representing properly so derived and includes property which is mingled with praperty
that is proceeds of unlawful activily:

“property’” means money or any ather moevable, iimmovable, corporeal or incorpaoreal
thing and includes any rights. privileges. claims and securitics and any imterest m the
property and all proceeds from the property;

“restraint ordet” means an order referred to in section 25:

“smugpling of imiprants™ means the procurerment, in order to obtain, dircelly or mdirectby,
a Tinancial or other material benefit, of the illegal entry of a person who is not -

fa}  anational ur a permanent resident of Namibia: or
(b Tawllly resident in Mamibia;

into Namibia or enabling such a persen to remain in Namibia without complying with
1he law of Namibia:
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“staff member”™ means a staft member as defined in section 1 of the Mublic Service Act,
1995 {Act No. 13 of 19957

“trafficking in persons™ means the recruitmest, transfer, harbouring or receipt of persons
by ineans of the threat ar use of force or other forms of coercion, of abduction, of traud,
of deception, of the abuse of power or of a position of vulnerability or of the giving or
receivitlg of payments ar benetits to achieve the consent of'a person having control over
another person, fior the purpose of exploitation and Includes any attempt, participation or
organising af any of these actions. Exploitation inclodes, at a minimum, the exploitation
or the prostitution of others ar other forms of sexual exploitation, Torced labour or services,
slavery or practices similar 1o slavery, servitde or the remaoval of ergans: and

“unlaw Tul wetivity™ mcans gy conduct which constitutes an affence or which contravenes
any kv whether that conduct necarred before or afier the commencement of this Actand
whether that eonduct occurred in Namila or elsewhere as long as rhat condiet constituies
an offenee in Namibla or contravenes any law ol Namibia,

(2} For purposes of this Act o person has knowledge of g Dt if -

fuy  the person has actual knowledge of that e or

ihy  the court is satislicd that -

{1y the person belicves thal there 18 a regsonable possibility of 1he
catslence of that fuel; and

(i) he or she fuils 1o oBain miormation fo confiem the exisience of that

lact.
{3y For the purposes of this Act a person oughl reasonably W have known or
suspected a fact it the conclusions that he or she oughl o hayve reached are those which

would have been reached by o reasonably diligent and vigilant person havimg both -

ta)  the general knowledge, skibl, irmming and experience thal may reasonahly
he cxpected of u persen in his or her position; aned

i the general knowledge, skill, training and expericnce that he or <he infact
has.

{4} Nathng in Chapters 5 or 6 is to be consirued o linmit presceution ynder any
olher provisten ol the Taw.

{5)  Nothing in this Act, or in any other law, 15 to be comstrued so a5 w exclude
the application of any provision of Chapter 5 or & on account ol the et that -

fa)  any olTenee or unlaw il activity concemed occured; or
M any procecds of unlaw il activitics were decived, received or telained
belore e comumencemesent of this A

CHAFIER?
OFFENCES RELATING TO RACKETEERING ACTIVITIES

(Hfences
2, (17 Any person who, wilhin Namibia o elsewhere -

() receives or retains any property denived, directly arindireetly, froma pattern
of racketecring sctiviiy;
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(b1 knows or vughl reasonably o have known that that property is so derived;
and

fer  uses or invests, directly or indirectly, any part of that property i the
acquisition of any interest it of the cstablishmenn or operaion or activities
of, any onlerprise,

commits an otfence.
(7Y Any person who, within Namibia or elsewhere -

() recoives or retaing any property, directly or indirectly, on behalt of any
enterprise; and '

(Y knows or ought reasenably to have known that that property denved or s
derivied from or thrcugh g pattern of rackeleering activily,

cormnits an offence,
{37 Any person wha, within Namibia or elsewhere -

{a)  usesorinvests any property, directly or indirectly, on behalf of any enterprise
or m the aecquisition of any inlerest in, or the establishment ot operation or
activities of any enteeprise: and

th}  knows or nught reasonably to have known that thar property derived or s
derived from or hrough a pattern of racketeering activity,

cotmnils an ottence.

(4)  Any person who, within Namibia or elsewhere, acquires or nainiains,
direelly or mdireclly, any inlerest in or control of any enterprise through a pattern of
racketecring activity camimis an affence,

{3y Any person who, whilsl managing or cmployed by or assovialed with any
enterprize. within Namibia or elsewhere, conducts ot participates in the conduet, dircelly
on indirectly, ol hal enterprise”s atfairs through a pattern of racketesring activity comimits
an oftence.

{6} Any person who, within Namibea or clsewhere, manages the operation or
activities of an enterprise and who knows or ought reasonably 1o have known that any
person, whilstemployed by or associated wilh that enterprise, conducts or participates in
the conduel, dircetly or indirectly, of that enterprise’s affairs through a patiern of
racketearing activity commits an offenee.

{1 Any person who, within Namibia or elsewhere, conspires or attemps to
vivlale subscctions (1 to (6) commmits an offenee.

{#1  The court may hear evidence, meluding cvidence wilh regard to hearsay,
similar facts or previous convictions, relating to oftences contemglated in subsections
{1} to (71 notwithstanding thar that evidence might otherwise be inadmissible, provided
that the cyvidence would not render a trial unfair,

{9} For the purposes of proving a previous conviction during a tdal in respect
of an offence conternplated 1n subscetions (1) to {7) it is sufficient to prove the eriginal
record of judicial procecdings i a copy of tha record, certitied or purporting to be eertified
A5 & rue Copy -
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{ay  hythe -

{i} registrar of clork of the court ur other stalFmeinber having the custody
of the record of those judicial procecdings, or

(1% deputy of that registrar, clerk of the court or ather stafT member, or

{b) i the case where judicial proceedings are taken down in shorthand or by
mechanical means, by the person who transcribed those proceedings,

is produced in evidence at the irial, and that copy s prime focie proot” that 2oy matier
purporting to be recorded therein was correctly recorded.

{10 A person must not be charged with committing an offence contemplated in
subscctions (17 47 unless a prosceutten has becn authorsed nwritmg by the Prosecutor-
General,

Penallies

3 (1 Any person convicted ofan offence refered toinsection 200 e {7)
is liable to a tine not exceeding N5 1 hillion, or to imprisonment for a penod not exceeding
10 years, or 1o both the fine and imprsomment,

(21 Motwithstanding any other how dealing with the ponai jurisdiction ol the
divisional court, il a divisinonal coart, atter it has convicted an accused of an otience
referred to in section 241) to (7). but before sentence is passed, is of the opimion that (he
offence in respect of which the accused has been convicted ments pumishment -

(1)  mexcess ol the penal junsdiction o the divistonal court, but nol execeding
g Mne oM NS00 nllion ar a period of 30 years imprisonment, the divisional
court has furisdiction to impoese that penalty even though that penalty may
exceed the penal junisdiction of that coure: or

(by  vxeoeding i Nine of NELOO million ar a period of 30 vears imprisonment,
the divistonal conrt must stop the proceedings amd commit the accused for
sentence by the High Court.

f3) A scentence imposed in terms ol this section is nol subject o pestponcoenl
ar suspension in lems ol seetion 322 of the Criminal Procedure Act, 2004 {Act No. 25 of
20045,

CHAFTER 3
OFFENCES RELATVING TO MONEY LAUNDEREING

Ivspuising unlawtul origin of property

4, Any person wha knows or ought reasonably to have known that property is
ar forms part of proceeds ol unlawful activites and -

fa}  gricrs into any agreement or engages in any @mangoment or Irnsaciion
with anyone in connectron with that prapery, whether that agreement,

arrangenienl of transaction 1s legally enforeeable or not: or

iby  performs any other act in connection with that property, whether 1105
perlormed independently or in concert with any olher person,

mmd thal agrecment, srrangement, transaction or act has or 15 hkeiy w have the effect -
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{iy  of concealing or disguising the naiure, origin, source, localicn,
disposition or movemenl of the proparty or its owacrship, or any
interest which anyone may have in respect of that propery; ot

(11 ol cnabling or assisting any person who has commmitied or commirs
an offenge. whether in Namibia or elsewhere -

(aa) 10 avond proscocution; or

{bbY o remove or diminish any property acquired directly. or
indirectly, as a result of the conmumnission of an offenee,

commits the oflence of money Taundering,
Assisting another 10 benefit from proceeds of unlawful activities

5. A persen who knows or oughl reasenably o hiave known Lhatanother person
hag obtained the proceeds of unlawiul activilics, and who eniers inky an agrecment with

anyone Or engages in any arrangement or ransaction wherctyy -

{a)  the retention or the contral by or on behalfof that ather person of the proceeds
of unlawiul activities is facilitated: or

(b} the proceeds of wnlawful activities are used to make tunds available to that
other person ar Lo aeguire properly on his ar her behalFor to benelil him or
her in any other way,

commits the ottence of money laundaring.
Acquisition, possession nr use of proceeds of unlawful acliviiies

&, Any pocson whi -

{ab  acquires;

by uses;

{vr  hus possession of; or

{dy  Dbrings into, or takes oot of, Namibia,

property and who knows or oughl reasemably (o have known that iis or fonms part of the
proceeds of unlaw ul achiviges comimits the olfence of money laundering.

Offences ol corporalions

7. Where an offence under section 4, 5 or 6 is committed by a body of persons,
whether corporate or ingorporaic, cvery person who, at the time of the commission of the
offenve acted in an official capacity for or on behall ol that body of persons, whether as
a director, manager, secretary or olher simitar office, or was purporting to acl in that
cipacity, commits that oftence.
Jurisdiction in respect of offences

3. (h Where an act which constilutes an offence under this Act is or was -

{a}  done by g natonal of Namibia within Namibia or clsewhere:
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(b done by any person on a vehicle, ship or other seafaring vessel or aircraft
traveling through Mamibia. putting into port in Namibiz o landing on a
fundingr sinip or aitporl in Namitya; or

{ct  done by any person outside Namibia and other acts torming part of the
oTence are done or are o be done in Wb

{1 done by any persen outside Namibia and the effects of the offence are tielt
in Mamibia;

the person comeemied iy, regardless ol anything in any Biw 1o the contrary, but subject
to this Act, be ried and punished for that affence by any court which has jurisdiction
aver criminal olfences 1 Namibia,

£21  For the purposes of subsection (1) an "act” includes any omission or
cirewmislanees ot ather course ol conduct which constitules the ofTence in question.

Reporting ol suspicion regarding proceeds of ualawful activitics

u. {1y Any person who carries on a business or i in charge of, or manages
a business mderlaking or whae is emploved by o business undertaking and who sospecis
or ought reazonably o have suspected that -

{a)  any properly which comes into his or her possession or the possession of
Lthe busincss undertaking is, or fonms part of, the procceds of unluwul
aclivities:

by a transaetion W which he or she or the business underiakonge s o party wifi
tacilitate the transfer of the proceeds of unlaswiul activities; or

{cy  airanzaction to which he or she or the business undertaking is a party andd
which iy discontinued -

(i may have brought the proceeds of unlawtul activitics into the
- =
posscsseom o the person or business underizhing or

{1y may have Bacilitabad the ans o ol the procecds alnnlasw Tul activines,
had the transaction baen concluded,
must repatt his or her suspicion and provide all wvailable information concerming the
grounds on which it rests. withowt! unreasonable delay e the Bank and muost take all

reasonable steps 1o discharpe thal oblistion.

{2y Docwments direetly relevant te the suspicion and the grounds on which the
suspicion rests most be incladed with the report under subsection (8.

£37  Onoreceipl ol repory inade under subsection { L) the Bank may, in writing,
requite the person making the report to provide it or an ofticial wdentificd in the reguest
wilh -

{ay  further particulars of any 1matier comeeming dhe suspreive toowhich the report
relates and the grounds on which it rests: and

{by  copies of all available ducuments coneerming those particudars or further
particulars,
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(4 When the reperier receives o request under subsection (33, he or she must
Muenish the person who made the request with the requested particulars or further
particulars and copies of documents to the extent that those parliculars or docuwinents are
availible 1o him or her within a reasanable tnme.

{517 Subject to subsection {6}, no obligation as to secrecy and no other resinelion
on the diselosure ol informslion as 10 the 4 fTars or business ol another, whether imposed
by any law, the common law or any agreement, aflects any obligation imposed under
this section to report or diselose information or (0 penmit decess W any registers, records
ar other dacuments.

{6} Subscction {3} docs notapply 1M he obligation of secrecy or other restriction
is hased on the common law right to professionat privilege between a legal practitoner
and his or her eliond i respect of wmfommation communicated to the legal practitioner sp
as o enable the 1¢gal practitioner to -

{a)  provide advice 1a the client;
(by  defend the clicnl; or
(=) render wiher legal assistance to the client,
in connection with an offence under any law in respect of which -
tiy  the client is charped:
(i) the elient has been armested or summoned to appear in coure: or

(uiy i orespeet of which an investigation with @ view to institute criminal
proceedings is heing conducted against the ¢lieny,

{71 No ligbility based an a breach of an obligation as 10 seercey of any resinction
om the disclosure of information, whether imposed by any law, the comunon law or any
agreement, arises from a disclosure of any information in geod faith and in compliance
wilh any ublimation nnposed by this section.

(8) A person who is a party to a transaction in respect of which he or she forms
a suspicion which in his or her epinivn should be reported under subsection {13, may
continue with that transaction and must ensure that alk records relating (o that transaction
are kept and thal all reasonable sieps ave taken to discharge the obligation under this
section.

(9 Any person who fails to comply with un abligation contemplated in this
section commits an offenee,

Defence

10, T4 person is charged with negligently coramitling an offence under section
201 or (23, or section 4, 5 or 6, thal person may taise as a defence the Fact that he or she
had reporied a suspicien m terms of section 9,

Penalties

11, {1} Anypersonconvicted ol an offence contemplated in scetion 4, S or 6
is liable to a fine nat exceceding N$100 million, or w imprisonment for a period not
exceeding 3 years.

{2} Any person convicted of an offence contemplated in scetion %(9)1s liable to
a finc not exceeding N300 000, or (o imprisenment for a period not execeding 15 vears.
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CHAI'TER 4
OFFENCES RELATING TO CRIMINAL GANG ACTIVITIES

FART 1
CRIMINAL GANG OFFENCES

Crang related otfences

12, 1y Any person who parlicipaies i or 15 o member of g coiminal gang
and whe -

{2y auls and abels any erimingl activity commitied for the beneli ofl al the
direction of, ar in assoeciation with any criminal sang;

{by  threatcss tn commit, bring about or perfonm any act of violenee or any
criminal activity by a criminal gang or with the assistance of a criminal
gﬂllg; oar

(v threatens any speeifie person o persons ingeneral, with relabiagon i any
manncr or by any means whatsoever, in reaponse to any act or alleged act of
vielenes,

comimits an nifence.
(21 Any person who -

(a}  perfonms any wot whieh is anmed ad causing, winging about. promating or
contrilrting towards a pattern of eriminal gang activity:

(bl incites, instigates, commands, aids, advises, encourages or procures any
ather persen Lo commit. bring about, petliom O participate in a panern of
criminal gang activity: ar

(0] causes, SNCOUrAERs, recruits, inciles, instgates. commands. 2ids or advises
another person b join a criminal gang,

commils an ollenge,
Penaldties
L. 11 Any person convicted of an offence under -

{a)  section 1201 orl 2{26a), 15 Hable e a line ot esgecding WESOO OB ar to
nnprisonment for o perind not exceeding six vears, bul. it the oftfenes was
committcd under the ciccuinstanees referred o insubsection {2). 05 liable to
a fine notl exeecding NEBOO B00 or to imprisonment for a period not
creceding cight vears; and

(hy  scetion 12{2Wh) or (). is liable to a fine not excecding NSZ50 0060 or 10
imprisonment for a pertod not cxeceding three vears, bt the offence was
cormumitled under the circamistances referred to in subsection (27, s hable 1o
i Nne et exeeceding NH400 000 or o mmpnsonment for a period not
cxceeding five vears,

(2y LM any of the offences contemplated m oscelion 12 15 committed on the
premises or grounds of, or willin 300 metres of a school, or any other educational
institution. during hours in which the facility 15 open for ¢lasses or school selated
prograltines of when minors are wsing the facility, that fact must be vegardid s an
agpravating factor for senienging puyposes.
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13y Wa courl, aller having convietad an aceused of any olence. including an
oftence comtamplated in this Act, finds that the accnsed was 2 member of a criminal gang
at the time of the commission of the otfence, that finding must be regardied as an
agpravalimy Tastor [or senleneinge purpases,

Interpretation of member of eriminal gany

14.  In considering whether a person is 2 member of 2 criminal gang for Lhe
purpases of this Act, the courl may have regard W oall relevant felors, including the
following lactors, namely that, thal person -

H adinils e crmina!l sane membership;
=

{hy s dentified as o member of a eriminal gy by his or her parent, suardian
orrelative:

(e]  resides inoor Brequents o parteular gang's arca and adopts their sevle of
dress, their use of hand signs, langouage or their tattoos, and associates with
known mombers of a crimimal gang;

{dr  has been amested inore than onee i the company of identiled members of
acrinunal gang for offences which are consisient with ysual crioninal gang
activities:

(2} s udentified as a member of a crivminal gang by physical evidener such as
photographs or wther documentation.

FART 2
OTHER OFFENCES
Trafficking in persons
15, Any persen who participates in or who aids and abets the traiTicking in

persons, as contemplated in Annex 11 ol the Convention, in Namibia or across the border
to atd from [oteign countries commits an otfence and is liable 1o a Mine not excecding
NET OO0 000 or to inprisomment {or a peried not excesding 30 years.

Smuggling of migrants

16.  Any person who participates in or who aids and abets the smuggling of
migriants., as comemplaled in Annex 1 of the Convention, by land, air or sea, in order
abtain, dircctly or indiceetly, 4 financial or other material benefit, commits an offence
and is liable to a fine not excecding NES00 000 or to imprisonment for a period not

exceeding 25 years,

CHAPTER 5
CONFISCATION OF BENEFITS OF CRTME

PART 1
APPLICATION OF CHAPTER
Definitions and interpretation of Chapter

7. (1Y Inthis Chapter, unless the context indicates otherwise -

"atfected gift" memns a gifl referred to in section 22:
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"defendant” means a person against whom s prosecution for an offence has been instituted,
irrespectivie of whether he or she has been convicted or nol, and includes o person referred
o in section 241 h);

"encumbrance” in relation to property, includes any interest, morigage, charge, right. or
claim in respect of the property;

"fixed date" i relation to o defendant -

{2} ifawarrant for the arrest of the defendant has been issued, means the date of issue
of that warrant;

(b} tithe defendant has been arrested without 4 warmnt of amest hiving becn 1ssued,
means the date on which the delondant Grst appeared in court after the armest, o

{cy  itthe defendant has becn summoned o appear incour on g cominal charge, means
Lhe court date indicaled in the samimaons,

"realisable properly” moany propery relrmed L in secion 2400

(2y o this Chaprer. exeepl where 10 is incensisient with the contest or clealy
inuppropriate, any retergnee -

(a)  toaperson whe helds propeety st he constroed as a refarence 1o a person
who has any interest in the property, and -

tiv it the estate of that persom has been scquestrated, also e the trustee
af his or her insolvent estate; or

(i) it that person is o company or other Jurestic person whieh 1s being
woumd up. also o the liguidator of that company or juristic person:

{by  toapersen who trmsleors property o any other person imust be construed as
w relerenes oo a persen wli transters or grunis 1o any ather persane any
itterest in the property:

fer 1o anyihing received in connection with an wltenee viust be comstroed as a
reterence also 1o arything reccived both in that connection and in son
ather comnection,

i3} Forthe pumposes althis Chagter, a person has benetited [t the commission
ol an offence or related eriminal activity if he or she has al gy fime, whether hefore or
ailer the commencement of 1his Act, received or retained any proceeds of an olfence ur
related crimuinal aceviry, whether or not thit person 15 stll o possession o those procecds
ofan oilence or related coimingl acuvity subsequent o having received or retained those
proceeds.

Froceedings arc civil, not criminal

18, {1y For the purposes of this Chapler. procecdings on application for a
confiscation order, a restraint ordye or an anti-disposal order are civil procecdings. and
are not crimng| proceedings.

{2y The rules of evidence applicable in civil proceedings apply to procecdings
under this Chapter. but, any evidence thad would he admissible in eriminal proceedings
is adimizsible in proveedings under this Chapter.
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13y Mo evidence, which is inadmissible in criminal proceedings pursuani 1o
rule ol evidenee applhicable only In thase praoceedings, is for thal reason alone inadmissible
in proceedings under this Chapler.

() No rule of construction applicable anly in eriminal proceedings applies to
proceedings under this Chapter,

{3)  Any question of fact to be decided by a court in any proceadings in respect
ol an enquiry 1o temms of seetion 3201} inte any benefis which o defendant inay have
derived from an ofleace ar related criminal activily, or arising fromm that engunry. must be
decided on a bakince of probabilities.
Cunfiscation progeedings nat affected by torfeiture

19, A restraint order, presetvalion of property aeder or confiscation order may
e granted against a person in spite of the fact that separate proceedings in terms of this
Chapter or Chapter ¢ have been instnaled s respect of that persen or sny properly 0
which thit person may have an interest.

Realisable properoy

0. (1} Subiectic subscetion (23, the following properly is realisable i lenms
ul this Chapler, namely -

fa)  any propeity held by the defendant concerned:

{ty  any property held by a person 1o whom that defendant has directly or
indircelly made any affected zift; or

{¢y  the instrumentality of an offence atiribulable to the defendant,
{2} Propery is not realisable property il -
(a) a torfeiture onder; or
by adeclaration of ferfoiture in lerms of any other law,
has taken effect in vespect of that property,
Value of property

21. {1y Fur the purposes of this Chapter, the value of properly. other than
meney, in relation to any person holding the property 1s -

{4} where any other person helds an nlerest in the property -
() the market value of the property, less

(i} the amount required to discharge any encumbrance on the property;
and

(b}  where no other person holds an intersst in the property. the market value of
the properly.

{2)  Notwithstanding subsection (1), any reference in this Chapter w the value
at a particular time of a payment or reward. must be construed as a reference to -
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tal  the value of the payment ar reward ar the ime when the recipient reccived
1l as adjusted o take into account subsequent fluctuations in the value ol
Money. ar

(by  whoere subsection (3) applies. the value mentioned in that subsection,
whichever s the grealer valuge.

{30 Mau the partcular bene relemed o i subsection (29 the vecigpicont holds -

fu)  the property, other than cugh, which he or she received, the value concerned
is the: value of the property zl the particular time; or

(by  properly which dircctly or mdircelly represents in s or her hands the
praperty which he or she received, the value concerned 13 the valug ol the
properly, 11150 far as it reprosents the property which he or she received. at
the r¢levant time.

Affected gifts
(1) Any gl
() made by 4 defendant not more than seven years before the fixed date; or
(h) made by a detendant at any time, 1f it was a gifi -

{iy  of property received by thai defendant in connection with the
commmission el an offence or related erinunal activity camied out by
T ar her or any other person; or

i ufproperly which dircetly or mdirezly represented 1 that defendant s
hands property recelved by him or her in connection with the
comumission of an ofTence or related crnnnal activity,

15, whether that gifl was made belore or after the commmereement of this At an alTected
ift,

(2y It o the circumstances relcreed o in subseetion {17, o delemdant receeved
consideration for any praperty which he or she had transierred to any ather person, that
defendant ts deemed. unless the conlvary is proved. to have made a @ft T he or she had
translemed the property concernesd dinectly o indirectly for a consideration the value of
which 15 siznificantly less than the vatue of the property transterred by Lhe defendant,

§31  Inthe cuse where o delendant is deaimed 10 have made a gift as refarrad to in
subsection (21 the gift which the defendant is deomed 1o have mide 15 1he shaeg in ghe
property Iransforred by the defendant whech iz equal to the difference hetween the value
ol that peoperty a5 a whole and the consideration recerved by Lhe delomndant i relarn,

(43 Uhe value of an affecied gift at the time of the realisation of the property
canemed s -

(a) the value of the affected gift ar the tme when the reeipient received i, as
adjnsted W take mto accound any subscquent fluctuations in the value of
ITIOTICY, R

{b)  where subscetion (53 apphies. the valoe mentioned in that subsection,
whichever 1s the greater value.
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{5) (T property. olher than cash, is given as analtected gl the value of tha gitt
at the time of the realization of the property coneerned is -
() the value of the property at that lime: or
{hy  the value at that time of the property which divectly or indireetly represents,
in the hands of the recipient, the proporty he or she received s an atfecied
aift.
Conclusion of proceedings against defendant

23, Forthe purposcs of this Chapler, the procecdings conternplaled mermes nf
this [ hapker against a defendani are coneluded -

fad  whenthe defendant v aequinied of an olTenee;

(B when the court convicting the detendant of i offence, subject 10 section
3203y, semienees the defendant wilhow making a confiscation order against
him or her,

(¢} when the conviction in respect ofan oftence is set aside on revicw or appeal;

{dy  when the defendant satisGes the conliseanan order made agsnst hon or
her: ar

{e}  where section 47 applies, when the detendant satisfies the confiscation order
miade agamst him or her by paying the amount substitoled in lenms ol secton
47(4).

PART 2
RESTRAINT ORDERS

Cases in which restraint erders may he made

24. (1) The High Court may exercise the powers conferred on it by section

23(11 -
fa}  when -

iy aprosecution for an pifence has been instilated against the defendant
comeerned;

(1) either a confiscation order has becn made against that defendant or it
appears to the courl that there are reasenable grounds for believing
tha o confiscation order may be made apainst that defondant: and

(i} Ahe procecdings against that defendant have not been concluded, or

iby  when -

(i) the court is satistied that a person is (0 be charged with an offence;
and

{ii} 1 appears o the courn that there are reasomable grounds for believing
that a confiscation order may be made apainst that person.

{2y Where the High Coud has made a reswraint order under subscetion (1h).
the court must rescind the restraint order it the relevant person s nol charzed within such
petiod a3 the court may consider reasonable.
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Restraint orders

25. {1} The Prosecutor-Gieneral may apply to the [ligh Clourt for g restraing
order prohibiting any person, subject 1o such conditions and exceptions as may be specified
in the order, Trimn dealing In any manner with any properly o winch the order relates,

{2} 1f1he High Court when considermy an application made in ferms of
stbsectton (1), is satistied that the facts reterred to in section 240 13 appear on the face of
it [rom the application. i musOmake, without requiring that notice of the application be
given b any ather person or the adduetion of any further evidence feom any othet person,
an order having immediate etTect -

{a)  in respect of realisable property which may he specificd in the resraint
order and which is held by the person againul whom the restraint order is
being made:

(b)Y inorespeet ol all readisable property held by the person against whorn the
restraint order is being made, whether it is specified in the restraint avder or
fH

(el in respect of all property which, 7 i is transTermed to thie person agains
whinm the restrging arder 15 hemg made afler the making ol the restron
order, would be realisable property.

£3) When the High Court makes a restraint order under subsection (21t -

(a}  may include in that order any ancillary orders that the court considers
appropriate far the proper. For amd elfeetive exceation of The order; snd

{B may at the same time include an order authorising Lhe seizure ol all movable
properiy coneerned By a member of the police,

(4 Avrestraint order must provide for notice W0 be grven Lo persons alfeeied by
the arder and the Minister imust prescribe the maner in which the natice will be served
on the alfected persons.

{31 Property seived under subsection (33 must be dealt with in accordanee with
the directions of the High Courl,

{6y A restraint onder made under subscetion (23 espires when the procecdings
against the delendant are coneluded.

{7y When muking a resiennl order the High Coort may alse make any further
order in respect of 1he discovery of any facts, including facts relaling w property over
which the deiendant may have efcelive contrel, amd The lecation of that property, as the
court may consider necessary or expedicnt with a view to achieving the objects of the
rostrainl crger.

Frovision tfor expenses [vom restrained property

2. {1y Wilthou! derozating from the gencrality of the powers conlorred by
section 2301 ). the TTigh Court, when it has made a restrnnt order may, on application by
# porsem against whom the arder 15 made, make provision as the court may think 01 tor
the pavment [rom the property al that persan which is subject 10 the restraint order -

ta)  of reusonably Bving expenses for that person and any person whom he or
she is legally lahle o supporl or maintaing and
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(hy ol vcasonable legal cxpenses for that person in connection with any
proceedingsy nstiluted agtinst him or her in lenms of Lhis Chapler ot any
crinunal procecdings 10 which those peoceedings may relate.

(2) A courd must nol make provision for he payment of any cxpenses onder
subsection 11 unless he courl is satisfed that -

{a)  the person applyving for the payment of those expenses, and evety ather
person whom he or she is legatly liable to support or maintain, has disclosed
under vaih or alfinmation all their mterests in the property from which such
a provision 15 (o be tnade and has submitted w that court a sworn and full
statermnent of all their assets and labilities; and

(b}  neither the person applying tor the payment of those expenses nor any other
person whom he or she is begally liable (o support or maintain, can miset the
gxpenses concernad out of their unrestrained property.

Variation or rescission of orders

7. {1} The High Coun may vary or rescind a restraint order of an order
made under section 3321 i it s satisbicd that -

tay  the erder coneerued -

{1y wall deprive the person against whom it was made of the means to
provide for his or her reasonable iving expenses; and

(i} will cause undue hardship Gor the person against whom i was made
which vutweighs the risk that the property concerned may be

destroycd. lest, damaged, concealed or transferred; or

(b}  there s an ambigzuily or a patcnd error in, or omission from, that order, bt
only to the extent of that ambiguity, error ar omission.

(2} When the court omders Lhe variation or rescission of an order authorising the
setzure of property in terms of subsection (13a), the courl musl make any other order
which it considers appropriale for Lhe proper, fair and effective execution of the restraint
ceder concerned.

(3} The High Court may reseind a restrainl erder or an order made under section
N2yt -

(1) itwas erroncously souprht or emroneously made in the absénee of the person
applying for its rescission: ar

(b} it was made as a result of a mustake that is commion to bath the Proseeators
CGenerul and the person against whonn i was made.

{4y Only the -

(1) Prosecuror-General: or

(b} personagainst whom the order was made on notice o the Prosceutor-General.
may apply for an order under subscelion (1) or subsection {3),

(3 A restraint order or an order made under section 33(2) may not be varied or
rescinded on any grounds other than those provided for in (his section.
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Scizure af praperty suhject to restraint order

IR 1y Inorder o prevent any realisable properly from bemyg disposed of or
removed before a restraint order can be made. any member of the police may scizg that
properly if he or she has reasenable grounds to behieve that that propenty will be so
disposed of or removed.

{2y Property seized under subsecrion {1y must be dealt with in accordunce with
the directions ot the High Court when a restraint arder is subsequently made,

Appainiment of curator bunds in respect of property subject 10 restraint order

29. oy Where the High Courl has made a restrnnt order, the courl may at
any time -

{a)  appeant aceretor Somis W do subpeed 1 the direetions of the court, any one
or more of the tollowing an behalf of the person against whom the restraint

wrder has boen made., namely -

(1 taperfonm any particular act in respeet alany of ot alk the preperty w
which the reztraint order relates:

iy o take care of the property:
(1 o administer the propery; and
{iv)  whoere the property is d business or wndertaking. w carry on, with duc
regard 1 any law whick may he applicable, the business or
undertaking,
{by  owderany person againat whom the restraint ovder has been made to surrender
rnmediately, or within such period as 1he courtmay detereing, any properly
i respeet of which a corentar feneds has been appointed under paragraph (a)
intey the custody of Lhat creator fois;
(cd subicel o the directions of the court, authorise the cureror Hends 1o recover
tram the property in respect ol which he or she was appointedany expenses
associated with the performance of his or her functions referred to in

paragraph (a}: and

{dy  =ubyeet to the divections of the court. authorise the et Baufs 1o reabise
any properly i respet of which b or she was appeinted -

(1} imorder w recover an espense refermed o in paragraph (o or
{1y if'the court is satisticd that -
fan)  the propery 15 subject to waste or substantial Joss ol value: or

iy the cost performance of the lunctions referred to in paragraph
Lt} i respeet of that property would cxeeed the value thereot.

{2y Any persanr alleccted by an order contemplated 0 subscetion {11 may at any
time upply -

] for the vanation ar rescission of the erder: or

{by  for the variation of the terms of the appoinlment of the carader bosds
conecmed: or
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(o) Fiar the diseharee af the et Bomis,
(3 The High Coud afler havinge made an order ondet this sectin -
(al  may atany timea -
i vary or rescind the order:
(0 wary the terms of the appomtment of the ciodor boris concerned; or
(iify  discharee that cirator bonds;
{0y must rescind the order and discharge the crreeror Ponis concemied 10 he
relovant restrnnt oeder 18 reseinded;
{cd  mustmake an order relanng 1o the fees and expenditure ol vthe ewrarer Bonty

s it deams fic, including an arder for the payment ot the tees of the curaror
hanis -

(1Y trom the contiscated proceeds if a confiscation order 15 made; or

(i1} by the State if no contiscation order is made,

Endorsement of title deed in respect of immovable property subject to restraint

order

36,

(17 Thelligh Court when making a sestraint arder in respect ol immerablys

properly may al any 1, wikh a view to ensuring the payment to the State -

(a)

(h)

where o contiscation order has not been made. of an ameaount equal o the
maost recent value of 1he immovable property; or

where a ponfiscation arder has been made, of an amownt not exceeding the
amoun! payable under the confiscation order,

order the registrar of deeds 10 endorse any one or maore of the restrictions contemplated
in subsection (2 on the ntle deed of the immovable property.

i2}

IT the vwner of immevable property has not inade the payiment refemred to

i subsection (1) to the Stare, an order contemplated in subsection (13 may be made
imposing the following restrictions, namely -

(al

(b}

that the immovable property must nol, withoul the approval of the High
Court, be mongaped or mhirwise encunbered:

that the immowvable property must not, without the approval of the High
Court, be attached or sold in execution; and

that the immovable property must not, without the approval of the High
Court -

(i) vestinthe Master of the High Count or trustee concerned, as the case
may be. whenhe estate of the owner of that immovable property is
seguestrated: or

{ii)  where the owner of that immovable properly 15 o company or other
corporate bady that 15 being wound up, tonn part of the assets of that
COMPARY OF juristic person.
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(3 dn onder e give eflfect w subscetion (L), the registrar of deeds must -

{al  make the necessary entrics in his or her registers and the necessary
cndorsement on the affice copy of the title dewd, and that restnietion becoimes
effective againstall persuns except. in the case of'a restriction contemplaied
in subscenon (2} by against any person i whose Tavour @ morgage bond
o1 other charge was registered against the title deed ot immovable property
prior to the endorsernent ol the restriction on the utle deed of the inmovabic
property, but that restriction Lapses on the rranster of vwnership of the
immrvable property concemoed:

(k)  when the original of the title deed is produced to him or her, make the
necessary endorsernent on the deed,

{4y Unless the High Court directs otherwise. the custody of immavable property
on the tithe decd of which a resincoon was eodarsed vests, as Trom the dale an which -

fad  the estale of the owner of the mmoviable property s scruestrated; or

{b)  where the owner of the wmmevable properly 1s g company or other junstic
persan. At company r jurstic person i being wound up,

in the persun in whomn the custody would have vested i that resieiction were not so
erdorsed.

(51 Wheee fhe High C'owrt has geanted its approval in respect of a restriclion
contemplated in subseetion {20 ¢ and cndorsed on the wille deed ol rmmevable propery,
the inmmavable property s deeined -

2y i the estale of the vwner of the immovable propery was sequestrated, 1o
have vested in the Master of the High Coorl or trustes concemed, as e
case may bie, as il thal restrction was nol so endorsed; or

{hy it the owner of the immovabte properly is d company ur ather Jurisig persen
which is being wound upy, 1w have fonmed part of the assets of that company
ut juristc persan as tf that restriction wis nol so endorsed,

fh)  Any person affocted by an order made under subsection (1) may at any time
apply for the rescission of the order.

{7} Ithe High Court has made an ovder under subscetion {17 -
{ab  onay a! any time rescind the order; and

(vt must rescind the order i the relevanl restraint grder 15 reseinded or the
amiunt payment ol which s cnsured by the order has with the approval of
the cour been pand il court.

{%y I an order is rescimded as conlemplated in subscetion (71, the High Couart
minast direct the registrar of deeds 1o cancel any restriction endorsed by virtue of thal
order on the LiLle decd of imunovable property. and e remsirar ol deeds nimse give efteet
t dhiat direction.

Variaiion and rescission of cortain orders suspended by appeal
3. The noting of an appeal agminsd o decision o vary or rescind any order

referred toin sections 2761 ) aml 27031 suspends that variation or rescission pending the
auteome of the appeal.
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PART 3
CONFISCATION ORDERS

Confiscation orders

32, {1} Whenevera delendant is convicted ofan olfence the court canvicting
the detendant may, on the application of the public prosecutor, enguire inlo any benel
which the defendant may have derived from -

ia) that otfence:

{b} any other offence of which the defendant has been convicted at the same
trial: or

fcy  any criminal activity which the court finds to be sufficiently related o the
ollfences, relumed (o in paragraph (ator th).

(2y  If the cowt holding an enquiry in terms of subsection (1) finds that the
defendant has derived a benefie as coniemplated in that subscetion, the court ey,
nolwithstanding anything to the contrary in any law or any punishment which i may
unposie in respeel of the ollencs of which the defendant was convicted, make a conliseation
order against the defendant for the payment 1o the State of any amount it considers
appropriate,

(3} The court making an order under subsection (21 may include in that erdir
any further arders 10 may decm fi to cnsure the elfectiveness amd famess of that order,
tncluding orders as to compensation arising from an agreement between the public
prosceulor and i person who has suffercd dwmages (o or loss of propery or imury as a
result of an offence or related enimienal activily relerred to in subsection (1) which was
vommitted by the defendant.

{4 When a court makes an order for compensation under subsection (3), the
courl way alse authorise a cupafor boais appointed wmder section 2901) o realise a
sufficient amount of realisable property in order o satisty the order for compensation.

{5 When acourt congidens the imaking of 4 confseation erder under subsection
(2}, the eourt must not have any regard to the facethat an award or order for compensation
in terms of section 326 o0 327 ol the Criminal Procedure Act, 2004 (Act No. 25 of 2004)
has been made. or may be made, in respect of an offence reterred to in subscetion (1),

{6y The amount that 4 court may order the defendant to pay to the Stae under
subsection (2] -

{a}  may bv realised from -
{i)  the delendant’s property which is subject (o a restraint grder: or
{11)  any other realisable property of the defendant, and

{by  must not exceed the value of the defendant’s proceeds of the offences or
telated eriminal activities reterred to in that subscction, as determined by

the court in accordunce with this Chapler,

{7} Acowrtconvieting s delendanl may, when passing sentence, indicate that it
will hold an enquiry contemplated in subscction (1) at a laler stage if -

ta} it 15 sansiied that that coguity will unrcasonably delay the proceedings in
sentencing the accused; or
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{h)y  the public prosecolor applics 10 the court to first sentence the aceused and
the coort s satisfied that s reasomable and qusiiGable ¢ do se o the
circumstances.

{81 Itthe judge or judicial alicer wha convicted the defendant is absent or tor
any other reason not available, any judge or judicial officer of the same court may consider
anapplicativn referred 1o 1n subseetion (1) awd hold an enguiry eelomed 1o inthat subsceenion
and he or she may in those proceedings take any steps which the judge or judiciul officer
who s absent or not available could law Tully have taken.

{9 An application relferred o in subsechion (1Y must not be made without the
writicn authorily of the Proscewor-General, bul the Prosceutor-General mayathe or she
deems i appropriate, eive that authoricy atter an application has been made bur betore
the court makes the confiscation order,

{10}y A cowt before which proceedings under this section are pending may -
Ga) i eonsidering @n application under subsectiom (1) -
{i} refer o the evidenes and proceedings at the trial:

tiy  hear any Tuether vl evidenee oF reeenae any olher evidenee whicl
the court deems fit; and

(i) divect the public proscoutonr 1o tender (o the couct a statement reterred
o in section 3301y

{h}  subject to section 352, postpone those proceedings o any day on such
conditions nol incensistenl with e Criminal Procedure Act, 2004 {ac Ne.
25 ol 2004, as the court imay deem fit.

Anti-disposal urder by ¢ourt

3% {1y A public prosceutor, wilh the writien authonty of the Prosecutor-
Gioneral, may apply loany conrt which has convicted o defendant tor an order referred 1w
n submection (2.

{21 A gour may inake an anti-disposal arder prohibiting any person. subject o
such comditions and exceptions ay may be specilivd in the order. Trom dealing in any
manner with any propery w which the order relates if-

fay  that court bas decided w conduct an etquiry in tenns ol section 32013 inle
any benelit which a defendant may have derived Trom wn allenee o elaed
eriminad ietivity:

by mo restrnt order iy i foree morespect of the defendant ar any property in
which the defendant holds an inlerest and

(e the proceadings aginst the defendamt Tave not been concluded.

(3] An order under subsection (23 may be made in respect of any realisabie
praperty specitied in that order and which 35 held by the persan againat whem the order
is being made.

(b A court iaking an order under subsection {23 may -

a1 make an order anthorising the seizun: of the praperty concermed by g member

al the palice wha must thereatter desl with the property insccordance with
the directions of thal court: or
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(b direct that a staft member will, subdect Lo the divections of thal court, take
care ol the property congernsd.

(7 An onder made under subsection (2) expires when the procecdings apsinst
the defendant are concluded, unless the order is rescinded betfore the proceedings are
concluded.

Value ol progeeds of affences and related crimimal activities

3. {1y Suabject o subsection (2, the value of a defendant’s proceeds of
otfences or related criminal activities is the sum of the values of the property, scrvices,
advanlages, benafils or rewards reccived, possessed or derived by him or heraCany nme,
whether betfore ar aller the connnencement af this Ace, in comnection with the offence or
related criminal activity carried om by himm or her or any other persomn

{21 ln determining the value of a detendant’s proceeds of offences or related
eritnina | selivitics the count must -

ta)  wherc it has made a fonfeitere order or where 2 torfeiture onder has previously
Been made n respect ol property which s proved W the satisfacuon of the
court -

(e have been the properly which the defendant received m connection
with lhe offence or related criminal activity carried on by hin o her
ar any ather person; or

1 o have been property which directly or indirectly represented in the
detendant’s hands the property which he or she reeeived in that
connection,

leave that property out of account;

("} where a confiscation order has previcusly been made agains Lhe defendant,
leave oul ofaceount those proceeds of offences or related criminal activitics
which are proved o the satislaction of the eourt 1o have been taken into
account in determining the atmount o be recovensd under thal confiscation
order.

Statcments relating to proceeds of offences and related eriminal activities

35 {1} The public prosceutor may or. if so directed by the court, must feader
Lo the court & statement in wiiting under dalh ar allimmalion by him or her or any other
person i conncction with any matler which is being enquired into by the court uader
seetion 32( 1), or which relates 1o the determmanion of the valee of a defendant’s proceeds
of pifences ot relaled criminal activities.

{2} A copy of the statement referesd i in subscetion (1) must be served on the
defendant at lcast 14 duys before the date on which that stateent is 10 be tendered to the
cour,

{3} The defendant may dispule the cormectness of any allegation cantained in a
staternent relemed Lo in subsection (1), and it the defendant docs so dispota the correctness
ol that allegation, he or she must state the grounds on which he or she relies,

{4 Insofar as the defendant does not dispute the correctness of any allegation
contaned in a statement referred to i subseetion (1), that allegation is decmed o be
conclusive prool of the matter to which it relates.
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Evidence relating to procecds of offences and reluted criminal activitics

36. {1} Forthe purposes of determining whether a defendant has derived a
benefilm an enquiry under seetion 32011 10101 [ound that the defendant did not al 1he
fxed date. or sinee the beginning of a period of seven years before the fixed date, have
legitimate sources of income sufticient to justify the intercsts in any property that the
defendart holds, the court must accepl this tact as prima focfe cvidence that those inlerests
form part of that hencfit.

{2y Forthe purpeses of an enquiry under section 32( 1), if it is found that a court
had ordered the defendant Lo disclose any tacts under section 3203) amd that the delenduant
hasd wilhouwt sefliecient cause M@iled 1o diselose those facts or had, gfter being so ordersd,
Murnished false information, knowing that information (o be false or not believing it he
true, the court must accept thesc Gaiwls as pring focie evilence thal any property (o which
thi mfommeiion relales -

ta)  tomms part of the delendant’s benelil, in determining whether he or she has
derived a benetit from an oftence; or

(bl 15 held by the defendant as an advantane, payment, service or reward in
connection with the offences or releled eriminal activities vefermed 1w i
sieelion 32 Fh

(3} For the purposes of detenmmenyg the vialue of a delendant’s peocecds of
offences or related criminat aetivities in an enquiry under section 32(1) -

{#}  ifthe court Tinds that he or she has benefited from an offence and that -

(0 hearshe held property at any time at or since. his or her conviction:
ot

(i property was ransterred to him or her alany time since the beginning
ot a pericod of seven yeurs belone the lxed dang,

the court must accepl these facls as prinee ficie ovidenes that the properly
was received by Inn or ber a1 the earliest time at which he or she held it, as
an advantaze, payment, service of reward in conneetion with the offenges
or rebated erminal activilivs relermed o section 3201k

(hy  1f the court finds that he or she s bescfiled Tronm an ofTenes: and that
expenditure had boen ineurred by hint or her since the beginning of the
poricd contemplated in paragraph {a) the court must aecept these Tacts as
preinv facte evidence Lhat thal cxpendiure was nied oot of the advantuges,
paymnenls, services of rewands, including any propenty reecived by him or
her in connection with the olTences or relatgd crnminal actvites referred to
in seetion 324 1) commated by hum or her.

{4y Tor the purpose of detemmimimg the value of any property in an enquiry
under section 32 1L i the court Ninds that the detendant received property alany inbe as
an sdvanlage, payment, service or reward in conneedion with the aftences or related
crimnina | aciivities referred to 11 that subscetion commiteed by him or heeor by any other
person the court must accepl this fact as priv focic evidence that be or she recerved that
property fee of any other interest in that property.

{5y For the purpose of determinimyg whother g detendanm has derived g benciil.
or ol 1he value ol the defoadants proceeds al offenees or related crinmnal acovities, il a
i3 tound in an caguiry that the detendant has effeclive ot bemeficial control over certain
properly the court -
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{at st acceptthis tact as prima focie evidence that the defendant has acguired
that property irrespective of whelher or nol the defendant has any legal or
gyuitable interest ing ar right, power or privilege over that property; and

iy may disrcgard -
(i) any sharsholding, membership interest or dircetorship in, or the
existenes af, any company or clos¢ corparation that has a direct or

indirect interest in that property;

{ii}  the existence of any trust that has any relationship with thal property:
or

{iiiy any eelationship betweesn any person with an tnterest in thal propery
urin o company or close corporaton refermed toin subparagraph {i)
ar ih a trst referred 1o in subparagraph (i}, and any other person.
Effect of confiscation order

370 01y A confiscation order made -

far by the court of a magisterial district has the effect of a civil judgment of that
wour;

fhr by o divisional courl has the effect of a civil Judgmenl of the court of the
district in which the trial took pHace.

(27 Where the Tligh {owt makes the confiscation order -
{2y the confrscation order has the elTeet of a ol judmment of that courl; or

(Y the presiding pudee may dircet the reetstrae of that court Lo forwand a centified
capy of the confiscation order 10 1the ¢lerk efthe magistralc’s court desigmated
by Lhe presiding judge, or if no such court is designated. io the clerk of the
magistrate’s court within the area of junsdiction of which the offence
concerned was committed, and, on receipt of the copy of’ the conlscation
wrder, the cierk of the coun converned must register the confiscation order
which will have the eftect of a civil judgment of that magisimie’s courl.

Payment of confiscation arder

3R Whenadelendant pays the amount ondered under section 3202, that payment
st e nagde -

(a) (o the clerk of the magistrate’s court referred to i section 3700 or 37(2%Kb):
or

(b1t the registrar of the High Court referred to in section 37{2)ia).
Orders concerning paymeni of compensation

3. (1) Whena defendant has made a payment under seetion 38, any person
who has suffered damage to, or loss of property, or injury as a result of an ofTenee or
related eriminal uclivity referred to in section 32( 1y which was commitied by the defendant,

may apply, within 30 days of that payment, for an order under subscciion (33,

{2y A court may make an order under subscction (371711 15 satisficd that -
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(a)  the sppheant referred o m subscetion (1) -

(1} has sulTered damage Lo, ot loss of property, or injury a5 a result of an
offenee or related crimimai achivity refemed Lo in scotion 32{ 1) which
was comritted by the defendant,

(i) did not willingly 1ake part in that oiTence or related erimingt activity.
ind

(iii} has acted reasonably and in good faith in so far as he or she is
concerned in that ofenee or related crimimad activity; and

(bY thatitis in the public interest te make that order.

{3} A court to which an application is made in terms of spbscction { 1), may
mitke any order it deems appropriale concerming the manmer in which the amount paid to
salisfy the conhscation ender 15 e be applicd inlerms of seetion 40, meluding an order to
direct the clerk or the registrar of the cowrt where the payment under seclion 38 was
mide -

{a) o makc a payment oot of thal amount to Lhe applicant referred to in
subscetion (1); or

(b 1 suspend the apphication of the amoun! paid in satisfaction of the
confizcation order in terms of section 40 for a period which the court deems
appropriale with & veew (o salisiying a clom oot of that amenl In respect
of which the applicant reterred to in subsection {17 -

{1)  has instigred civil peoccedings.
(i) intends W institute civil pricecdimgs within a reasenable 1ime; or
{iit}  has obtained a judEment agminst a defendant,

{4y A person intending to bring an application in terms of subscetion (1) must
give 14 days nolice of thal application fo the Prosceulo-General,

{5y A person in whose favour an onder has becn made under subscetion (30a)
may within 60 days afler the daie on wineh 1the onder was made, 1o writing, renounce the
payment by tadging with the clerk or the registrar of the court in question a document of
renunciation and, where applicable, by making a repayment of any moneys paid under
subscution (3)a),

{6 if the person concerned docs nat renounee a pavment under subsection (5)
within the period of 60 days, the defendant who made the pavanent i lenns ol section 38
ceases e be liable al the suit ol the person concemed to any other civil proceedings in
respect of the damage to, or loss of property, or injury for which Lhe order was made,

{7y Ifthe courd has made an order under subsection (3b) the clerk or the registrar
of the courl in question 1nust as soon as possible after -

{a)  the proceodimgs referred to in that subsection have been disposed of, or the
judgment referred to in thal subsection has been satisficd; or

{k1  the period determined under that subscetion his cxpired.

whichever occurs Irst, upply the ainount paid in satisfaction of the contiscation erder in
accordanee with section 400,
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Application of amoeunt paid in satisfaction of confiscation order

40.

The clerk or the registrar of the courl where a payment has been made

under section 38 must, subjeet B the overall control and supervision ol the sourt, apply
that amount on the defendant’s behalf -

()

th)

(ch

(d)

ta pay any unpand amount 1o letms of &n award or arder for comnpensation
in terms of saction 326 or 127 of the Criminal Procedure Act, 2004 (Act
Mo, 25 of 2004) in force at the tine when the payment under sceliom 38 15
made:

thercalier to pay the amounts which a court may have direeted to be paid in
connection with a confiscation order or the appiication of an amoeunl paid la
safisly a confiscation order, wmcluding amounls -

(1} to pay the fecs and expenditure of the clearar fonis;

{1}  to be paid in terms of an order under section 32{2});

(i} tobe paid in terns of an order under scotion 393XE); and

(v} o sansTy a claim relfemmed (o in section 3% (b)) o cespect of which a
judgment has becn obtained,

thereafter 1o make such payments as the court iInay approve 19 reeover
disbursements by the Prosecutor-Ceneral in conrection with proceedings

in terims of this At and

thersaller o salisty the confiscation order made against him or her.

FProcedure where person ahsconds or dies

41

{al

{bj

9

(i

{1} ITacouris satistied -

Lhat -

{iy  aperson had becn charged with an offence;

{ii)  aperson had been eomvicled of any offence;

{411} a restraint of property order had been made against a person: or
fiv}  there is suFficient evidence for putting a person oo trial for an oflonec;
that a warrant for the smest of the person referred to in paragraph {a) had
been issued and that the atendance of that person in court could not be
secured afier bl reasonable steps were taken to exceute thal warranl;

thal the procecdings against the person referred W in paragraph (a) cannot
be resuimed within a penod of six months due to that person’s continged
absenee; and

that there are reasonable grounds la believe that a confiscation order wonald

have heen made agamst the person referred to in parmgraph (a) were it not
tor his or her continued absence,

the court may, on the application by the Prosecutor-CGeneral, enquire injo any bencfil the
perscn may have derived from that offence.
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(21 Whenever a defendant who has been convicted of an ofTence dics before o
conliscation under is made, Lhe court may, on the application by the Prosecutor-General,
enguire into any henefit the person may have derived from that offence iF the courl s
sitistied that there are reasonable grounds to believe that a contiscation arder would
have been made wainst him or her weere 11 nod Tor his or her death.

(%) The execcutor o the estate of the deceased person veferred 1o in subsection
(1) 1s eniitled o wppear belore the court and make representaiions (or pumposes of the
enquiry referred o in that subsection.

{47 The court conducting an enguiry omder this section may -

{ay  1lthe cownt Tinds that he person relermed 1o subsection { Ly or (2) has 5o
bencfited, mzke a confiscation order and this Part does, with the necessary
changes, apply 1w the making of that order.

()l cnraten etz has not been appointed in respect of any ot the property
concerned, appoinl g crvator bearfs n respee! of realisable property; und

{cy  awhorise the realisation of the property concerned 1 tenms of Part 4 of this
Chapter.

(E) A count st not exercise 1E powers under subscetion (33a) and (o unless
it has atforded all persons having any interest in the property concernad an opportunity
o make representalions Wit o connection with the making ol those onders and the
Minister must prescribe the manner in which those persons are to be intbrmed of the
proposcd orders.

(HY Acowt conducting an inguiry under this seenon muost nok apply secliony 35
andd 36.

{71 I person., cxcluding g person comtemnplaied insubscotwmn O a00), againsi

whom s confiseation order had beea made onder subsection (4) is subscquently mied
and -

{a}  convicted of ane or other of the otfences in wespect of which the order had
Been made, the count convicting lmm or ber may comduct an engquiry under

seche 32 and make an appropriate order;

{by  acqguitled of the offence in respect of which the order had been made, the
conrt acquitting him or her may make an appropriade order.

Order 1o remain in foree pending appeal
42, Anorderauthorizsing the seizure of property, or another ancillary order which
is i fgrce at the rime ofany decision by (e courd in relstionoo the makiing ol conlscation

cwther, remains 1n force pending the sutcome ol any appeal against the decision coneemed.

PART 4
REALISATION OF PROPERTY

Realisation of properiy

43. (1} The High Coutl imay ¢xcereise the powers conterred upon it by
subsection {2) when -

iay  aconfiscation erder his been made apainst the detendant concerned.:
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(b that ander is no longer subject to review or appeal; and
{cy  ihe proceedings against a detendant have been concluded.
(23 Lhe High Court miy. on the application of the Prosecutar-Cleneral -

fay  ifa crvaten Bosis has not been appointed in respect of any o the property
concerned, appoin s coreaiins Bestiy 1 respect of realisable proporty;

thy  subject to subscetion {30, wuthorise @ crvaier bunis appainted under section
201 ay section 35 or under paragraph {a) of this subsection. as the gase
may be, to redlise any realisable property insuch smanner as that court may
ditemming:

el order any person who holds reslisible propery o surrender that property
immediawly into the custody of a curdanee boanis appointed under seetion
2OE100), seehon 55 o under puragraph Cal of this subsection. as the case
iy b,

(31 The High Courtmus! nol exemtse s pessers under subscatien (2 9k unless
it has afforded all persons knowsn to have uny interest in the properly convermad wan
apporiuily Lo make cepresentalions 1o m coneetions wath the realisation of that propety
anel the Minister mnst preseribe the wanner in which those persons are to be informed of
the proposed realization.

Orders concerning realised property

440 1y Without Tinmome the generality ol section 4302 1(b1 any persan who
has suffered damage to, or loss of property, ot injury as a result of an offence ov relaed
crimna | actvaty refermed oo seetion 32010 wlnch wis conunied by the defendant,
may apply ta the TTi2h Coure for an arder under subsection (3},

(21 A couwrt may make an order under suhsection (2701615 satistied that -
ta]l  the applicant referred oo in suhsection (1 -

Gy has suftercd danmage wo or loss of propetly ot jucy us @ result ol an
offence ar related critminal activity referred to in section 32017 which
wis commnitled by the delendant;

(i1 ddid oot willengdy ke pagt in tha offence or relaled comgnal activity;
anl

fip has acted reasonahly and e good Taith inoso Tar as he or she s
coneemed in that olfence or related crimmal aclivily, and

(by  thut it is in the public interest to make such an order.

{3y Thellgh Cowrt when considermg an application i eooss ef snbsecton (1)
by ke winy order i deems appropriate converning the manner in which the proceeds
of any realisable propery, realised by vioe of seetion 42, 15 e be applicd in terms of
seetion 45, including an vrder to divect the caeertenr freis

fal  to make a payment our of thase proceeds o the apphcant relored wom
spebseclion {1y or

(01 to suspend the application of these procecds i wrms ol seotion 45 for a
muriod which the court decos appropriate, with o view to satisfying a claim
cut of those procecds inorespeet ol which that person -
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(i} has institated civik proceedings:
(iiy  intends to institute civil procesdings within a reasonalde time: or
fin]  has oblained a judgiment against the defendant,

f47 A persom intendding to bring an applicalion in terns of subsection { B) most
give 14 davs notice of that application to the Prosecutor-Creneral.

{5} Section IWEL (6} and (7Y applies with the necessary changes when a ourt
makes an order under subsection (3.

Applicativn of certain sams of money

45, 1y Thecararar banis must apply the proceeds of any realisable property,
realised by virtue of section 43 on the detfendant’s hehalf -

fat 1o pay any unpaid amoont o terms of an award or order for compensiiion
in lerms of =echon 326 or 327 of the Cromimal Procedure Act, 2004 (Act
N 25 of 20047 in foree ar the time when the property is realised by virlue
of section 43;

{h}  thereatter to pay the amounts which a cowt may have directed to be paid
aul of those swins ol money, iscluding amoeunls -

{1l topay the fees and expendilure of the curaror banis,

{ii}  to he paid in terms of an order under seetion 32(2;

(i) o be paid in terms ot an order under section 44{3)a); and
(iv] o sghsfr a claim relered o in seetion 43 h);

(c)  thereafler 1o make such payments a5 the court INay approve W recover
dishurseiments by the Prosecutor-Ceneral in connection witlh proceedings
in tenms of the Acl; und

fd]  thercafier to satisfy the contiscation order made against him or her.

{2y 1 sums af noney ramain in the hands of the carator Posis after the amounlts

pavahic in terms of subsection (13 has been paid in Tull, the corgeen Sowrismust disinbute
those sums al nuwney -

-

{ay  amonyge the persens who held realisable property which hus been realised by
’ virtue of section 43 and

(b in the proportions,

as the court may direct, after atfording thuse persons an opportunity 10 inake
representations (o il im connectian with Lhe distribution of those sums of money.

F.xercise of pawers by High Court and curaier boniy

46. {1y  The powcers confermed on the High Court by sechions 25 to 340, 43 and
45, or an a cureser Bonds appoimcd under this Act, mast -

{a)  subject to paragraphs (b and (), be exercised with a view o making
availabbe the current value of realisable property for salisfying any
contiscation order made or that might be made agamst the defendani;
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{b) in Lhe case of realisuble property held by o person to whom thst detendwm
has dircelly or indirectly made an alliered 2ift, be exercised with a view to
realising not move than the current value of that gitt;

{cy  beexercised with a view to allowing any person other than that detendant
or lhe recipient of an atfected il 1o retain of recover the curment valuc of
any property held by him or her

{2)  Subscetion (1) must not be construed as prohibiting the High Court from
making any additional order m cespeet ol a debt owed 1o the Slate,

Variation of confiscation vorders

47 {1y Ithe High Court is satistied that the realisable property is inadeguite
[ar the paviment of the balance of the amount 10 be recovered under o conNscalwm aeder
aEainst the defendant concernad, that court may, on the application of that defendant,
15a0e w cerhheale o thal eloel stiting the teasons for the courl being so sulisficd.

(2} Fuor the purpeses of subsection (1) the High Court may -
{ay  in the case of realisable peoperty held -

fid by a person whose estate has boen seguestrated, ke e aceounn e
extent to which praceeds of property inthat estate may be distributed
among the credilors; or

(nd by company or other junstic person that is heing wound up, take
into aceount the exient Wewhich this assels o thil copaeey or Juisii
person may e distributed amang the crediors;

(by  leave out of account any inadequacy in the realisable property that 1s 1n the
apinian ol thal courl sholly or partly atteibutable to anything done by the
detendant for the purpose of preserving any propenty held by o person 1o
whom the defendant had directly or indirectly made an atfected wifl fram
the risk ol any realisation i lemns of s Acl

12 Ia certificate ceferred 1o subseelion (1) has been sucd. the detendant
may apply 1o the coun that made the confiscation order apainst hion or her for the reduction
of the amaount i be recovered under that conlscation order,

(31 The courl relemmed o in sulsection {3} or it the judae o judicial officer
coneerned is not available, any judge or judecial oMcer o that court may substitods for
the amennt 6 be recovered under that conliscation order o lesser amount which the court
cunsiders just in the circuimstances of the case.

Ettect of scquestration of estates on realisable property

48. {1} When the cslate of a person who holds realisable propuerty i
scguuestrated -

(ay  the property fn ihe time being subject oo restraint order made before the
dale o sequestration docs noty or

(b)  the proceeds of any realisable property realised by virtue of section 43 and
for the tine beimy, in the hands of a curaror bonds sppoimed under this Act

do not,

vest in the Master of the High Court or trustee concerned. as the case may b,
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{2} When the eslate of a delendunt who has diveetly o indiveetly mude an
aftected gifi to any other person is sequestrated -

{a}  acourt must not &1 aside the disposition ol that mft under section 29, 30ar
31 of the Insolvency Act, 1936 tAct No. 24 of 1936) -

(i1 itaprasecution for an offence has been instiniced against the defendan
and the proceedings agaimst lum or her have not been coneluded: or
{1l it the property of that ather persan 15 subyeet 100w restrant order;

(b any courl Lhat sels astde any disposition contemplated in puragraph {ad afler
the canclusion of the progeeding. against the detendant muost take intd
dccount any redlisation of the property of that other person in terms of Lhis
A,

{3y Where Lhe estalc ol an inselvent hag been sequestraled, the powers conferred
om the Fligh Courl by section 25 10 3 and 4002) o om & eveertor Fomiy appoinicd under
thiz Chapter, must not be exervised -

fay inrespect of any property that forms part of that estate: ar

(by  inrespect of any property that the trustee concerned is entitled to chiim
rom the msolvenl vader scotion 23 wlihe Inselveney Act, 1936,

(4Y  Nothing in the Insolvency Acl. 1936, s to be construed us prohibiting the
High Court ar cprrafor Bewis appoinicd under this Act from exercising any power
contemplated in subsection (3) in respect of any properly or procecds menttoned in
subsection (1),

Ettect of winding up of companies 01 other juristic persons on realisable property

49, {1}y  When a compelent courl has made an order for the winding up ol a
company or ather juristic persan that holds realisable propery or a resolution for the
volyntary winding up of any company or juristic person has been ragistered in terms of
any applicable law -

{2y property for the Bme being subject to a vestraint order made helore the
relevunt fime docs not, and

(hy  proceads of any realisuble property realised by vietae of seetion 43 and for
the time being in the hands of a ceraor foads appointed under this Act do
1.

foren parc of the assets of that company or juristic person.

(21 Where an arder mentioned in subsection (1} has been made in respect of a
campartty Gt other juristic person. or a resolution mentioned in 1hat subsection has been
registered in respect of that compuy of Jurislie person, the powers conferred on the
High Court by seetions 23 to 31 and 462}, or on a cuegios Houls appointed under Lhis
Act, must not be exercised in respect of any property that Tenns parl of the assers of that
campany o jurislic person,

{3y Wothing in the Compames Act, 2004 (Act oo of 2004), or any other law
relating Lo Juristic persons in general or any particular juristic person, 15 1o be construcd
as prohibiting the High Courl or a curator bonis appuinled under this Act from exereising
any power cotlemplisted m subscetion (27 inrespect of any praperty or proceeds mentioned
1 subscetwn {1
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(4] Forthe purposes of subsceion {1 "the relevant time” means -

(ay  where wn order [or the winding up ol the cemnpany or juristic person, as the
cast oty he. has been made, the time of the presentation to the court ol the
application for the winding up: or

iby  where no sech order has been made, the time of the regislralwon of 1he
resalutinn authorising the voluniary winding up af the company or juristic
persor, as the cise may b

(8y  Section 4802 decs, with the neecssary changes. apply 1o a4 company or
Juristic person which has directly arindirectly made an atfected giti.

CHAPTER &
FORFEITURE OF PROPERTY AND RELATED MATTERS
FART 1
INTRODLUCTTON

Proceedings are ¢ivil. nat eriminal

S0. a1y For the purposcs of this Chapler all procevdings under 1his Chapter
are Civil proceadings and not cromenal proccedings.

(2 Therules ol evidenee applicable i civil prececdings apply o proceedings
under this Chapter. but any evidence which swould be admissible in cominal proceedings,
15 adimssible i procecdings andere 1his Chapeer.

(3 Mo evidenee which s inadmissible i crimingl proceedings: pursuant T a
rule ef cvidence applicable anly o those progecdings, s o that reasen alone imadmissille
in proceedings under this Chapter.

(47 Mo rule of canstuction applicable anly in criminal proceedings applics o
provecdings under his Chapler,

FPART 2
PRESERVATION OF PROPERTY

Freservation af property arders

A {1y The Prosegwtor-General may apply Lo the High Courl Tor o
preservation of property acder peohibcing any pevsan, sabpevt o suche congditivms and
evreplions as may be speeificd i the order, from dealing inany mannar with any property.

(2y  The High coart must make wn order referred (o in subsection 017 without
requiring that native of the application be wiven toany other person o the adduciion of
any Turther evidene Trom any olher person if the application is supporeed by an atfidovit
inticaring that the deponent has sulficient mformalion that the property comeerned is -

() ancmstramentdiey ol offenee referred o in Sehedule 10 or
fhy the procevds ol unlawtul aetisvities.

gnd the court 14 satisfied that that intormation shows an the Beee of 10 thatl there e
reasnnable sronndys for that belef,

{3y When the High Court makes a preservation ol property order icmuost at the
same time maky an geder guthorising Lhe scizure of the property concermed by a member
ol the police, and any other ancillary orders that the couwrl considers appropriate for the
prevrpet, e anad effeelive exceution of the order
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{43 Property seveed woder subsection {3 mast be deall withn accordance with
the directions of the TTigh Court,
Motice of preservation of property order

5% iy 10 the High Court makes o preservation of property order, Lhye
Prozecutor-Clenaral must. as soon as practivabla atier the making of the order -

{ad  give nehice ol the order (o all persons known 1o the Frosecutor-Oeneral o
have an inderest in the property which is subjeel 1o the ondee: and

(ky  publish a nocice af the order in the Creeire

(27 A nonige under subsection {1 Ka) must be sarved in the manner in which a
summons whereby civil proceadings in the High Cowrl wree commenced, is served or in
any manner prescribed by the Mindsier,

(31 Any person who has wnoaslerest in the property which 1 subject o the
prscevalion oF property order may give written restice of his o her mtention 10 oppose
the making of a forfeiture order or apply, v wroting, (ot an order excludimg s or her
inkerest in the property conecrned Trom the operation al the prescrvalion of propery

areler.

(43 A notiee under sabsection (33 must he delivered to the Prosecutor-Cieneral
within, it the case af -

{ay  apersonon whom anotice has been served under subsection { 1ak 21 davs
dller 1he servee: or

{by  any other porson, 21 duys afler the date o whieh o noties under subseetion
(L by wis published inthe Crazene.

{55 A notice under subsection (35 sl contain Tyl particulars of the chosen
address Tor the delivery of documents concerning further proceedings under this Chupter
and must be accompani=d by an aflidavit stating -

{4} full particulars of the identity of the person giving nodice:

fhl the natere and the extent of his or her interest in Lhe properly concernad:

iy owhether be ar she intends to -

{11 opposc the making of the ondee: or
{(iiy  apply for an vrder -

tuad  eaglyding hisor her interest in that property [rom the operation
of the order; or

thhy  varying the aperation of the erder in respeet of Lhatl property,

{d}  whather he ar she admits or denies that the properly concerned 15 an
instriumentality of an offence or the procecds of unlawtul activitics: and

(o) the-
(p Baets omowhich he or she intends to rely on in epposing the making of

a torteiture order or applying for an order celerred o in subparagraph
(o) and
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(i) basis onwhich he or she admits or denies that the property concerned
1 oan mstrwmentalily of an olfenee ar 1the procecds of unlawtil
activitias,

[0y A person who does not give il 1 renres cf subsection {3, aceompanied
by an atfidavit in teems of subsection (57, within the perind reterred to in subscetion {4)
is not entitied -

(al  to receive, from the Prosecutor-Crencral. notice ol wu apphication for a
[orfiilune wrder i temmes ol seciion X2 ); or

(b)  subjuet toseclion 60, to paticipale n procecdings concermng an application
for a forteityre grder,

Nuration of preservation of praperty order

53. {11 A preservabion of property order expives 124 davs afler the date on
wlieh miee of the mabing of e onder s published i the Crrzette unless -

gt theree s gpplicauon imlenns of seelien 3920 for g Turfenure erder prending
betore the Bligh Couct in respect of the property which is subject 1o the
preserlion ol propery onder:

(bt there iz an unfulfillad forfeiture order in force tn relanon to the property
whicle s sabyevt o 1he preservition of properly order: or

(b he ordee s rescinded beloee the expiry of 1 period,

{2y Subjcet 1w section &, 0 the case relerecd 1om seibsection (1300) the

preservakion ol property arder espares wheo the hearimg ol e apphcation fors terfeitur
order is concludid withoul the making of a fortelture order,

(30 [nthe cose referred to in aubsection { | )b the preservation of property order
crpires when the farleare order i Tulfilked o lemms of seelion 6%,

Scizure of property sehjeet to prescrvation of property order

4. 41 Inorder o provent property subject 100 proaervatlion sl praperly
arder [rvn being disposed of ar remoesed contrary to thal onder. any member ol the
poleee iy seize that properry if he or she has reasanable groneds to belicye that e

properly will be so disposed ol or removed.

(2 Properry seized under subscotion ¢ 11 must be dealt with in aceardanee with
Lhe directions of the High ot

Appointment of carator Bondis in respect al properiy subject to preservation of
property order

550 {1y Wheve the [High Comert has moade o proservaiom of property order. it
st e deemme i appropriate. ot the time of the making of the ceder oraca later daty -

{4 uppuint g ceretor Paees o do, subieet o the direvtions ol the High Cour,
any o o enemy al the Tollow e on behalf of the persan against wlwm the
preservation of property arder has been msde, namicely -

(1} toassume contrl over the praperty:

(Yt take care ol the property;
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(310 o adminizrer the property and o dorany aol neeessacy Tor that purpose;
und

{iv)  where the property 15 a business or undentaking, to carey an. with di
reuard 1ooany Taw which may be appheable, the business or
underiakiong: and

(b)Y order any persom huiding property subjeet 10 1he preservation of property
erder 1o surrender fonthwith, or within such period as the court may
determing, that properly imw 1he custody ol the cavetor bewds.

Fndorsement of title deed in respect of immovable property subject to preservation
of property order

86,  (Fy  Whon the High Court has made o preservation of praperty order it
iy at any time, with a view to cosuring the elTective sueeution ol g subsequent order,
order the registrur of decds 1o endorse any ange or more of the restrictions refeeeed o in
subseetion {27 on the title deed of the unmovable property,

(2 An order under subsection (1) may be made imposing the following
restrictions, namely -

(a) that the vnmesable praperty enust net, withouwt the approval of the High
Court, be mortgaged or otherwise encumberad:

(by  dhat the unmeovable property must not, without the approval of the High
Courl, be attached or sold v execution: sl

fc) that the immaovable property must not, withow the approval of the igh
Court -

(11 woshin the Blaster of the High Court or truster eoneemned, us Lhe case
miay be, when the estate of the owner of that imimovable property 1%
sequuestrated: or

{1} where the owner of the immosvable property s a company or other
Juristic person which is being wound up, Torm part of the assets of
that company ar other juristic persan.

{3y Inoorder o give effizet to subsectian (1), the registrar of decds must -

(o) make the necessary entrigs o s or her registers and the neeessary
endorsenent on the othice copy of the title deed, and that restriction becomes
cffective against all persony exeepl. in the case ol a restriction contemplaled
in subsection (2313, against any person in whose favour a mortgage bond
ar other charge was registered againyt the title deed of timmovable property
prior to the cndorscment o the restnetion on the Glle decd of the inmovable
property, bur that restriction lapses on the transfer ot ownership of the
immovable propenty concemed;

(k)  when the original of the title deed is produced (o0 i or her, make the
necessary endorsement on the desd,

{4y Unless the High Cournl divects otherwise, the custady of innasable property
o the title deed of which a restriction contemplated in subsection (2)c) was endorsed,

vigsts as fronn the date on swhich -

tal  the estate of the owner of the immovable property s sequestrated; or
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{1 where the vwnier ol the nnmovable property is o compeany or other juristic
person, that company or juristic person 18 heing woud up,

in thi person i whom custody would have vested ifthat resiviction were not so eadorsed,

{3} Where the High Court has granted ils approval in respect of a restriction
comemplated m sobseetren (20eh and endorsed on the utle deed ol nnmevable property,
the immovable property (5 deemed -

{ay it the estate of the owner of the tamovable property was scquestrated. to
have vested in the Master of the High Court or trustee concerned, as the
case may be, as ifhal resirietion was nol si endorsed: or

by alhe owner ol the irmovable propenty 15 a company or other juristic person
which 14 being wound up, to have Rormed pact o the assets af thal company
or Juristie person das 1F thal resiriclion was not so endorsed.

{6 Any person atfected by an order contemplated in subsection (1) may at any
tne apply Tor the resession of the order,

Provision for expenses

57. (L} The [ligh Court may. on appheation by o person holdinge an inlerest
i property which 1s subject o a preservation of property order, make provision as the
court may think fi1 far the payment from thal propery inowhich he or she holds an
nicres! -

(i) of reasonable Hyving cxpenses for that person and any persom whom he or
she is begally Buable to aupport or mamitan; and

(hy ol reasomsble legal expenses for that person i congection wich any
proceedings instituted against him or her inlerms wfthis Chapter,

(2 The High Courtmust not make provision for any expenses under subsection
(17 unless 10 ey satisticd that -

tal  neitherthe applicant reterred Wi subseeion 1 nor uny other persen whism
b or she i fegally liable to support or maintain can megl the expunses
concerned ouw al hes or her property which is not subject to the proservation
al property order; and

(b the applicant reterred to in snbsecion {1 as well as cvery other person
whom he orshe 1s legally liable to support or maintain has disclosed wuler
asth or @Mimmation all their interests in e property and has submitted o
the conrt 4 sworm and full statement of all their asvets and liabiditics,

Yariation and rescission ol orders

58, {1p When the [ligh Court has made 3 proservation of property order i
may vary ot rescind the arder 107035 sulisfied that -

{1y  the order coneemed -
{t)  will deprive the applicant ol he incans to provide for his ar her

reazsonable living erxpenses and cause unduc hardship Toe the apphcant;

and
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(i1 that the hardship that the applicant will sutTer as a result of the order
outwelghy ghe nsk that the property concerned may be desuroyed.
Lot damaged. concealed or transterred; or

(2 there s anambigunty o @ patent crear en. or artlssion from, that order, but
only to the extent of that ambiguity, error or omission,

{2y When a couwrt orders the variation or rescission of an order authorising the
seizure of property under subscetion {1104} the court must make such wiher order as 1t
considers appropriate [or the proper, fair and affective execution of the preservation of
praperly order concernad.

(31 When the court has made a preservation ot property onder it may rescind
that ewder if it was -

(4] erroneously seught or arroneously made in the absence of the person applying
thr its rescission, or

thl  made as a result of o commeoen mstike ol both The Prasceolor=Gieneral and
the person affecied by that order

{41 Only the -
in}  Prosecutor-Gencril; or
(b person affected by o property preservation order who has given e in
terms ol scelion 32(3) accompanicd by an atfidavit in terms of section 52
{3
may apply for an order under subsection [ £y or subsection (33
(%) Any person relerred o in subsection (43 (b intending to apply for an order
uncher sabsection ¢ 1y or (3 must, in the prescribed manmer, pive notee of that appheation

to the Prosecutor-Crenceral,

fh] A preservation of propery order may nut be varied or rescinded on any
grounds nther than those provided Tor in this section.

{7} Any person affected by un order Tor the appointment of a cevrador fosis may
at any tme apply -

fay  tor the vaviation or rescission of the order;

(hy  tor the varialion of the leems of the appointment of the curater bous
concerned: or

fc}  for the dischavee of the cureaos beris.

{8}  Whaere the High Courl has made an arder for the appointment of a clratir
Freastin it -

(wd  may, iFitis necessary in Lhe inferests of justice. at any time -
(i) wvary or reseind the order,
(1) wvary the terms of the appointmenl of the cirator Bbonis concerned; or

(i) discharge the curafor bonis,
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(b} st rescind the order and discharge the curafor bouiy concerned it the
relevant preservation of properly order is reseended.

(93 Any person affected by an order in respect of imnwrvahle property, made
under section 6. may al any lime apply fr the rescission of the order.

(10 Where the High Court has made an order in respeet ol mimovable properey

tal  may, it it is satisticd that the operation of 1he grder concerned will cause
undue hardship Tor the applicant, which hardship outweighs the risk tha
the property concernad may be mortzaged or olherwise encumbered, attached
ar sold m exeeution ot in any manaer disposed of, at any time reseind the
awder: or

(b must reseind the ocder iF the relevant preservation of properly ovder i
rescinded.

{11y IWan arder in respect of immavable property iy rescinded, the High Coun
must direct the registrar of deeds 1o caneel any resiniction emdorsed by vittue of that
orderen the ttle deed wf imovable property, and the registrar of deeds must give el
to that direction.

(12} The seding of an appeal against 2 decision to vary or rescind any order
referved to in this section suspends thal variation or rescission pending the putcome ot
the appeal.

PART 3
FORFEITURE OF PROPERTY

Applicarion for forfeiture nrder

50, i1y Waprescrvatian of properiy onder is i fivree the Prosecutor-Cenaral
may apply to the High Court for a order torfeiting w the State all or any ol the property
et 1s sulheet w g proservation of property oner,

(2% The Prosecutor-Generalh muoslon the preseribed manner, give 14 days notiee
of an application under subscotion (17 to cvery person wha gave notice interms of section
UERE

(31 A notice under subsaction (23 must be delivered acthe address indicated by
thi relevant person 1o lemms of scelion 3250,

(41 Ay person wha save sefice i tenmns ol seeton 32030 may -
{at  oppose the muking ol the order; or
(b apply for an order-

(i1 excludmyg his or her interest in that property from the operation of
the order; or

(i varying the eperation of the order in respect of that property.

(5% When application under subsection {1} is maade the High Courl may, on the
apphication o sy ol the purlics. direct that oral or other evidence be heard or presented
on any issue that the cowrt may direet, it the courl 15 salishal that g dispute ol Tacl
cumneemning thad ssie caists that cannot be detenmined without the aid ot oral or other
evidence.
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Failure to give notice

60, {1} Any person who, for any reason, Faded 10 mive nolice intcrms of
seclian 5203}, within the period specified in section 32(4) may, within 14 davs of him or
her becoming aware af the existenee of a proservalion of properly order, apply 10 the
High Court tor condonation of that tailure and teave to give a nodice aceompanicd by the
teguired infennation,

{2)  Anapplicadon in terms of subsection ¢ 1) may be made befare or after the
date on which an application fora Reefeiune erder s imade under section 59401), but must
he made hefore judgment is given in respect of the application for a forfeiture order.

{3y TheITigh Court may condone the failuee and geant the leave as contemplated
i subscetion (1), 0 the cour is satistied on good cause shown that the applicant -

{4} wis unaware of the preservation of property order or that it was Impessible
[r b o her Lo give notice 1o lerms of section 32(3); and

(b hasanintcrest mthe property which is subject to the pregservation of property
nreer.

4y When the High Coun granty an applicant Teave (o give nolice as refemed (o
in suhsection (39, the Court -

fa)  must make an appropriate order as to costs against the applicant; and

thy  may make an appropriate order o regulate the further parieipation of the
applicant in proceedings concerning an application far a forfeiture order.

(31 A notice given after leave has heen obtained under this section must contain
full particulars of the chosen uddress of the person who gives the notice for the delivery
al decwmenls congerning forther proceedings under this Chaprer and must be aceompanicd
by the attfidavit referred to in section 52(5).

Making of forfeiture order

61, {1V Theltligh Court must, subject to section 63, make the forteiture order
applied for under section 917 i the court finds on o balunee of probabiiities that the
properly concemed -

fa)  ds wn instrumentialily of an ofMence referred to in Schedule ¥, or
(hy  is the proceeds of unlawtul activities.

(21 The [ligh Court may, when it makes a torfeilure order or at any time
thereafter, make any ancillary orders that it considers apprapriate, including orders Tor
and with respeet 16 fagilitating the transter to the State of property forteited to the State
under the order.

{3} The ahsence of a person whose tnterest in property may be affected by the
forfeiture order does ned prevend the High Court froomomaking the order,

{4y Any person who has catercd g netice 1 enns of section 32(3) and whase
interest in the properly concerned is aflected by a fortziture order made in his or her
absence under subsection (3), may, within 20 days after he or she has acquired knowledpze
of that arder, apply for variation or rescission ol the arder,
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(5] On good cavse shown inan apphication relerrcd o oin subsecuon (4), Lhe
Figh Court may vary ar rescind the order made under that subsection or make some
uther appropriate crder.

{61 The walidity ot an order under subsection (1) 15 not aftected by the oueome
ol eriminal procesdings, or of an investigation with a view to institute those proceedings.
1 respede! ol oilfeney wilh which the property concerned 15 im0 some wity associated.

{71 The registrar of the High Coun must publish a notice ol the forfeiture order
it the Crasette as woom as pracheatle aller i s omade.

£8) A forfenure order under subscetion (1) does nel 1ake effeer -

a1 hefore the period allowed for an application under scetion 65 or an appeal
under section 6 has Sxpirsd; ur

thl  hefore anapplication or appeal celomed Le o parsgzrsph (o) hus been disposcd
of.

Motice that property is concernad in commissian of oflence

6L (1Y A judoein chambers or g gt oy order that g notice relored
1o msubzection (37 be issued on awritten application by the Prosceator-General sapportod
by alTidivat indicaling thal the deponent has sufficient intormation which shows on
the face of it that the property referred to in the application 15 an nsirumentaliy of wn
alfenee relerred 1o in Schedule 1

12} The judge or magistrate muost, subject 1o any condivons which ane necessary
1 preserve the properly, make un order retervad toin subsection {1y i the judge or
magiatrate is satistied that there 15 reason L suspect thal the property concomed is an
mstruentalily of an ofence referred to in Schedule |

i3} Anobce referred to o subsection {1y must be directed toa person with an
interest in, or control over, the property concerned aid must inform that person that there
s reason e suspect that the property is an instrumentalioy ol an olfence referred 100
Schedule 1.

{4y When i judpe o magistrate makes an order under subsection 1}, the reisloT
of the clerk of the court concerned must ssue g ntive relomed 1o i subsection (37 in the
preseribed fonm e The person reterred w in the order.

{3y The netice issued under subscetion 14) must be sorved an the person
cancerted in the manner inowhich wsummons whereby civil proceedings are commenced
15 served or i the preseribed manner.

(53 A nolice issued under this section has the sime clfect as a preservation of
property avder amd, subyecl to necessary changes or edi Beations, the provisions ol Parl
2 alihis Chapter apply to i
Exclusion of interests in praperiy

3. (1 The High Courl may. on application -

(A ander sechon 3904 b1 or

thy by a person referred to i section G0 |1
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and when it mrakes o Gorleiure order, make an order exeluding certain interasts in propeity
which is subject to the arder. from the operation of the order.

(2)  The High Courl may make an arder under subscetion (1 in relauon e the
forteiture of the proceeds of unlawful activities, it it finds on a halance of probahilitics
that the applicant tor the order -

fay  had acquired the interest concernad legally and tor a consideration. the value
of which 1s not significantly less than the value of thal mterest; and

{h)  where the applicant had acquired the interest concerned atter the
comuncnement ol his Acl, that he or she neither knew nor had reasonable
groumds o suspeet that the praperry i which the interest is held is the
proceads of unlawtul activities.

t31  The High Court may make an order under subsection (1}, in cefation to the
furfeinure of wn instrumentality of an offence referred to in Schedule 1, iF it finds on a
tislance of prababilities that the applicant fur the order had acquired the inlercst concerned
legally, and -

tat  neither knew nor had reasonable grounds to suspect that the propetty in
which the inlerest 15 held s an inslrumentality of an offence referved to in
Schedule |2 or

{ht  where the oftence concerned had vccurrcd before the commencement of
this Act. the applicant has since the commencement of this Act taken all
reasunable steps o prevent the use of the propeny concerncd as an
mstrumentality ol an offence eeferred to in Schedule 1.

{4y 1 an applicant for an order under subseetion (1) adduces evidence to show
Lhar he o she did not know o did not have reasonable grounds to suspect that the property
inwhich the interest 14 held, is an instrumentalily ol wn offenee relemed 1o in Schedule 1,
the Slale may subrmie a retum of the service on the applicant of a navee issued under
seetion 62(4] in rebuttal of that evidence in respect of the pariod since the date of the
service.

t5)  ifthe State submits a return of the service on the wpphcant of a netee ssucd
under section 62(4) a5 conlemplaled in subscction (4, the applicant foc an order under
swbscetion (1] must, in addition 0 the facts referred to in subscetion (3, also prove on oo
halance of probabililics that, sinee that service, he or she has taken all reasonable steps to
meevenl the further use of the property concerned as an instrumentality of an offence
risferred to in Schedule 1.

(6} The High Court when making an onder for the cxelusion of an imierest im
property under subscetion (1) may, 100 the inderest of the adiministration of justies or i
the public interest. make that order an the conditions that the court deems appropriate
including a condition requiring the person who applied for the exclusion o ke all
reasonable steps, within a period thal the court may determine. to prevent the future use
of the properly as an instrumentality of an oftence referred to in Schedule 1.

Forfeiture order by defaull

64. {1} On upplication by Lhe Prosccutnr-General for a forfeinure order by
detaull. the High Court imay, i is satishied that no person has given notice in terms of
scction 3203y, make any order that the court could hayve made ender sectiom 61013 and
{2).
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(23 The High Courl may, betore making an geder i lerms of subsection (1),
citlt on the Proseeutor-General 1o adduce any further evidence, either tn writing or orally,
in support of his or har application.

(31 Any person whose inferest in the property concerncd 15 wlTected by a
forfeiture order or other order made under subseotion (1 hmay, within 15 days after he or
she hus knowledee of the order apply o the High Court for a rescission or varation of
the grder.

(4] Onreceipt of an gpplication under subsection (3}, the tigh Court may, vn
good cause shown, reseind or vary the default order und malke any ather arder which is
approprigle in the circumslances,

Protaction ol interests of third parties in forfeiced property

635, (1} Any personaffected by a torfeiture order who was entitled s receeve
notice o[ the application Tor the order omder scehion 59023 bul did nat reeeive that notice,
may, within 30 days aiter the notiee of the imaking of the erder is published in the Gozerre.
apply for an order excluding his or her mterest in the propery coneemed from the eperation
uf the grder, or varving the operation af the order in respect of that property.

12y The spphcalion weferred woin subsecnan (1) must be accmmpanicd by an
affiduvit settang out -

(23 the natre and exient ol the apphcunt’s rizhn, 1l vrinterest in the property
concerned:

{by the timyg and eircamzrances of the applican’s agyuisition ol the night, ttle,
ur interest i the properly;

(e any additiomal facts supporting the application: and
(dy  the reliel sought

31 Thehewring of the appheation most, o the extent practicable and consistent
with the inlerests of justice, be held within 30 days of the tiling of the application.

t41  The lligh Cout may consolidate the hearing of the application with a hearing
of any ether applicaion filed by g person under Uns section,

{31 Althe hearing, the applicunt may tastif and present evidence and withesses
att has or ke own behalfand may erose-examing any wilmess who appears al the heanng.

{6y The Prosecutor-ficneral e the coretor fods concered, or g persun
authurized mwriling by one ot themt. muy present evidence and call witnesses in rebuttal
and in detence of their chainm o the properly wnd may cross-exanine a witness whe
appeary al the hearing,

iy Tnadditenn othe wstioneny and evidence presented at the hearing, the High
Court may, onapplicalion by the Peosecutor-Cieneral ar the evergfor Dheariv coneetned, o
a person autharized mownnng by one of them. order that the testimony of any witness
relating 1o the properly forfeited, he taken by commission and that any document or
other maeerial not privileped be produced at the raking down of that walimony by
COTTNISSION.

(87 The High Court may make an order under subscelion (11 in relation 1o the
lorfenure ol the procecds of inlawful activities. iTit inds on a halance of probabilitics
that the applicant for the order -
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fay  had acquired the interest concernad in good faith and for a consideration:
unndd

(by  whera the applicunt had acquired the interesi concerned after the
cormmgneement ol this Act, that he o she neither kaew oor had eeasenahble
grounds to suspect that the propeny in which the interest is held s the
proceeds of unlaw[ul acuvites,

(9% The Hligh Cowt may make an order under subsection { 1), in relation to the
torfeiture of an mstrumentality af an offence relerred 1000 Schedule 1,107 Minds onoa
halance of probabilities that the applicant for the order had acquired the interest concemed
legally. and -

(a)  neither knew nor had reasonable grounds to suspect that the property in
which the inlerest s hekd 1 an instrumentality of wn offenee relorred e
Schedule 1; or

th)  where the offence concerned had occurred before the commencement of
this Act, the apphicant has sinee the commencement of his Act taken all
regsonahble steps to prevent the use ot the property concerned as an
instrumentality of an offence referred o in Schedube 1.

(10) Where a person who testifies under this section -

{1} Tailsw answer fully and to the hest of his or her ability any question lawtually
put to him or her; or

(k) gzives false evidence knowing that evidence to be fulse or not believing it to
b true.

he or she commits an offence,

(1Y Where a person who furnishes an affidavit under subscelion (2) makes
talse statement m the alfidavil knewing thar statement to be false or notbelieving it to be
true, he or she comimits an offence.

{12} A person convicted of an offence under this section is liable to a fine not
exceeding NH100 000 or to a period of imprisommenl not exeecding five years or 1o both
the fine and imprisonment,

Appeal against forfeiture order

6. Any presenvation of property order and any order authonising the seigure of
the properly concemed or ancillary order which iz in force at the time of any decision
regarding the making ot a torfeiture order under section 61{1) remains in foree pending
the outcome of an appeal aizamst the deciston coneemicd,

Effect of forfeitnre order

67. {1} Where the High Cowt has made a forfeiture order and a coraror bonis
has not been appointed in respect of any of the property coneerned, the High Cowrt may
appoint a curfor beviis 10 perforn any of the functions referred to in section 68 in respest
ol thal properry.

(2} Onthe date when a forfeiture order takes effect the property subicet 1o the
prder is forfeited 1o the State and vests in the curator bonis on behalf of the State.

f3]  When a forfeiture order tukes effecl the corasor bonis must takie possession
of that property on behalt of the State from any person in whose possession it is found.
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Fulfillment of forfeiture order

68. (10 The curaior fosds muost, subject to any order for the excluston of
interesls i forfened property under scelion G301 or 658y and 11 aecordance with the
directions of the Committee -

(a)  deposit any moneys forfeited under sectiom 6702} into the Fund,
fh1 deliver property Torfened under seetion 67020 1o the Fund; or

fe)  dispose ol property Terfeited under section 67021 by sile or any sther means
and deposit the progeeds of the sale or disposition it the Fund.

{27 A person who has passession, or wits entitled to possession, ol Torleined
property immediarely before the torfeiture order took ettect, or any person acting in
concerl will. or en behalf of that persan., 15 not eligible to purchase torfeited property at
any sale hebd by the corator Donis.

PART 4
GENERAL FROVISIONS RELATING TO PRESERVATION ANB
FORFEITURE OF PROPLERTY

Oftence may form che basis of multiple orders

69, The fact that a preservation of proparty ordar or a Tarlfeiture order has Been
imacke on e asts ol an olfence refermed o in Schedule 1 in which a specific person has
Breen involved, does not prevent the making ol another ar ather prescrvation of property
arders or forfenture orders on the basis of the same otfenca.

Forfciture proceedings not atfeceed by confiscation proceedings

. Proceedings interms of this Chaper nay e msituted imrespeet ol propery
wspane ol the fact thal separate proceedings interms of Chapter 3 have been instituted in
respect of the same property o nuwainst i person with an inlerest in that property.
Anplicatign of Chapter to deceased cstates

T Ly Aoy notice avthorsed or required o be given toa porson under this
Chapter i, in the case of a deceased persom. sulliciently given, if given ko the executor of
Uhart persen’s estate,

(23 Avrcference inthis Chapter to property of o person is, 1n the cise ol o person
who 1y deceased. a reference to property thal the person held immediately before his ar
her death.

(30 An order muy be applied tor and made under this Chapter -

al inrespect of propyty which fooms part of a deceased esrate; and

thy  onevidence wlduced concerning the activicies of' 2 person whe is deceased.
Effeet of death of joint owner ol preserved property

T (11 W person has an interest in praperty @ joinl owner of the property,
the person’s death atter a preservanion ol property urder is made in sespeut ol Ui fnlerest
docs not while the order iz in foree, operate 1o vest the inderest in the surviving jeint

owner ar owners and the preservation of property order continues e apply to the interest
s+ the person had not died.
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(21 A forfeiture ur preservation ol property order made in respect of an interest
referred 10 in subsectiom {1y applios as if the arder ok et m relalion 1o the interest
inimediately before the person died.

(3} Subsection {1} does not apply toan interest in property iFa peeservishion off
property order couses to apply W that inleresl without o torfeiture order being made in
respoct of that interest,

Expedition of applications

T3 {1y In any application instiluted under this Chapter by the State, the
Froscoutor-General may file with the registrar of the High Court a cortificate stating that
itt his or her apinion the case is of general public impontance.

{2y The regisrar of the [igh Court most immediately furnish g copy of the
vertificate to the Judge President of the High Cowrt.

{33y On receipt of the copy referred to in subsection {2). the Tudge President
miusl nmediately designate o judge of the High Court Lo hear and determine the
application.

CHAPTER 7
CRIMINAL ASEETS RECOVERY FUND

Fstahlishment of Criminal Asscts Recovery Fond

T4, (1Y There 15, 25 contemplated in Article 125(3) of the Namibian
Constitution, established o spacial fund to be known us the Criminal Assets Recovery
Fund.

{2y For lhe purpuses ol the $tate Fingnee Act, 199{ACt Mo, 31 of 19910, the
Minister, alter consultation with the Minister responsible for finance, must, by nonce in
the (uzette, designate a staff member or appoint a persen w be the accounting officer of
the Fund.

£3)  The stadT memmber or person eelermed won sabsection (27 15 sccountable 1o
1he Comnmitice.

{4y The stafl member designated o person appointed in icems of subseetion {21
must, with the approval of the Auditor-General and pursuant to section 2{43%a) ol the
Stare Finance Act, 1991 LAt No. 31 of 1991), open a bank acoomd at a commercial bank
and all money recetved on behalf of the Fund must be deposited into that account.

(51 The Commnitee is responsible for exercising contral over the Fund and the
bank account openad under subsection (4),

Finances of the Fund
75, Notwithstanding anylhing to the conirary contained in any other law -

{ay  all moneys derived from the fulfillment ol confscalion and Torfeture erders
vontemplated in Chapters 3 and &;

(b all mnounts paid in lonms of caost orders made in favour of the Prosecutor-
General molerms of section 94 '

fed the balance of 21l moneys derived firom the execution of foreizn confiscation
orders as defincd in the Intermational Co-operation m Criminal Mariers Act,
2000 fAct No9 of 20003, after payiments have heen made to requesting
States in terms of that Act;
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{d}  fings impased by any court in terms of this Act;
{cd  money payable (o the Slale i tenns of section 3202 of this Act:

(i any property of moneys appropriated by Pacliament, ovpad into, or allocitled
to. the Fund 1n tenmes ol any other A,

{h domestic and fercign grunts to ihe Fund.

{hy  any properey or amount of money Tawtubly recerved or weguired Trom any
s and

(v all propeny or moneys lranstorred 1o the Fund in wenns of 1his A,
st be paid inle the Fund.
Utilisation of Fond and accauntahility

To. {1y The property and money ablecad W, or standing to the credil of, the
Fund sy be utilised by Cahinet atter considering the recommendations of the Committes.
lor -

(w)  the allocation of property and amounts of mones feom the Fand te spearfic
law enforcement apencies,

by the wllocation of property und smwunts of moncey fromm the Fund 1oy
institution, oreanisation or fund cantemplated in section B10ch of this Act:
el '

(e the administration of the Tund.

(27 Al umounts of money withdrawn. or property allocated. from the Fand
winder subseeion (1 must be o wilhdresn or sllocaied as proseribed.

(3 Whenever Cabinel allocates property or money under subsection (1) o a
gpecitic law cntorcemunt agensy o 10 an stilution, urzanisatien or imd contemphaled
in section 8 1{ch, Cabinet must indicate the specitic purpese for which thar property ar
money is o be utibised,

(41 Properly ar moeney allocated under subzectdon | LY muost not be utilised for
any other purpose than i specilied i tenms ol subseenon {3).

(21 Anallocadion ol praperly ov money mus oot e made under subsectiond 1)
1o an tnstitution., orzmisation or fund comemplated inscetion § 1k unless an accounting
otlicer tor that institution. wrganisaten or tumd 15 appointed or desipnated for that
mstitution, argaaisation or lund.

P01 An accounting oflicer appointed ar desigmated under subsection (37 is
charged with the responsibibity of accommting for all weney allocieed wader subsection
(10, the acquisition. receipt. custody and dispoesal o all property so allocated and all
payments made by him or her (o respect of the purpose lor which the allocation had been
made.

7y The Comumitles may, abler consultation with the Sinisoer responsihle for
finanee and e auditor-General, ssue wndelines w aveousting officers appointed or
designated under subscetion (3) in connection with the systems of book-keoping and
decounting to be followed by them.
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(8} Accounhng by a law enfimccment ggency Or inshitelion, Grggnisation or
tund for property and money allocated w it from the Fund under subsection { F) must be
done separately from sccmmting formoney and property reeeieed from any sther souree,

(%r  The Auditor-General must audit the books of accounts. accounting
statements, [nancial slalements and Ananeral wangeement of cach law enforeement
agency of institution, organisation or fund to which property or money had been allocated
under subsection {1y in respecl ol that allocation. snd seetion 25 of Lhe State Finance A,
(907 (A Na, 31 al 1991), applies in ecapect of that qudic

{101 The Auditor-General must submit a copy of the report on an audit under
subsection (4 o the Committee.

CHAPTER 8
CRIMINAL ASSETS RECOVERY COMMITTEE

Estahlishment of Committee

77. ({1} Thereis hereby established a Committee to be known as the Criminat
Assets Recovery Commitlea,

(21 The Committes consists of -

fa}  the Minister, who is the chairperson of the Committee:
ikl 1he Minister responsible for home atffairs;

() the Minister responsible far finance;

(d)  the Anorney-Generaf; and

fed  if necessary, one other porson designaled by the Mimster,

{3y The members of the Committce mity designate their Deputics (o aend a
meeting of the Commitice in their place.

(47 The Commitlee must designate one of 115 members as deputy chairperson
of the Comunittee, and when the chairperson is not available. the deputy chairperson

muyst act as chairparson.

{51 The Permanent Secretary of the hMinisiry vesponsible Tor justice must make
staff membars available to perfonm the adminsirative fonetions of the Committee.

Canditions of scrvice and other beaefits of certain members of Commirtes
T8, A member of the Committes appointed in tenns of scetion 77120 -

{ay 15 cnnitled. unless that member is a staff member, to receive renuncration,
allowances and other beneliis.

(by  will he designated on tenms and conditions and for periods;
determined by the Committee.
Meetings of Committee

9. {1} A meeling of the Commines must be held at a time and place
determined by the chairperson.



Mo 3363 Giovermment Gizette 34 December 2004

N
pr ]

Act No. 29, 2004 PREVENTION OF ORGANISED CRIME ACT, 2004

{2y The procedure. including the manner in which decisions must be taken, 10
be followed at meetings of the Conmmittes and Lhe manmer mowchich the Comnieioes mist
conduct 1y afTairs must be determined by the Commitier, 15 the procedure has not been
preseribed.

Objecis of Coanmillee
B0.  The objects of the Committes ww (o -

{ay  advise Cabinet in connection with all aspects of contliscation or forfemuy
wl property o the $1a1g in e of Chapters 5 and 6 and dhe transter of
contiscated or forteited property to the Fund in terms of this Acl ot any
olher Acl;

(bY  advise Cabinet in connection with the rendering of financiul sssistunce to
law enforeement ggencies norder G combat ocganised crime, money
laundering, criminal gang activities and crime in general: and

(o) acdvise Cabinet in connection with the rendering of Mnancial assislance w
any ather institution, organisation or fund established with the ohject to
render assistanes iany manner o wilnesses, meluding proteeted wilnesses,
and victims of crime.

Functians and powers of Cammitiee

31 {1 The Commttiee may mike -

fab  recommendations to Cabinet with regard to the policy to e adapred
coneering the conlimeation, torfeiume and reahsanon of properly and Lhe

transfer of that property to the Fund in tenns of this Act or any other Act;

iy recommendations to Cabinet with regard 1o the allocation ol praperty and
monesys Tom the Fund 1o specific law enforcement agencies:

{er reeommendalions to Cabinet with regard to the allocation of praperty and
maneys o the Fund o any msttuian, orgaonsation or fond conleomplaied

i seelion S0ey and

{d}  recommendations to {Tabkinet recarding he alloesiion ol mmeys for e
adimiislration ol the Fuad.

{2 1n order to tulfill the tunctions reterred in subsceton {1y the Commntiee
{ay  exercize any powars amgd porlumn any foncions confeited or impoesed on il
by this Act. and any powers that are necossary or expodiont e or incidental
i e achievoment ol 11s objcets;
(by  co-opl any person to advise it om any specific matter.
Oiher matlers ta be prescribed

82, Allmher manters in connceten with the Commitlee or ansing from this Act
may he preseribed.
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CHAPTER ¢
GENERAL PROVISIONS
Investigations

83,y Whenever the Inspector-Gieneral of Police has reason o belicve that
any person may be in posscssion of mlormation relevanl 10 the comimission or intended
commmssion ol analleged offonce it tenins of s Acl, or any person ar enlcrprise may be
i possession, custody or control of any documentary material relevant to that alleged
pffence, he or she may, prioe to the institution of any civil or ceiminal proceeding, under
writlen authority, dircet a particolar imomber of the police o inveshigate a specilic offense.

{3y The member of the police authorised n lenns ol subseelion {Th or any
other authorised meamber of the police may -

(W) cacrcise any power under any law relating oo the inveshigation of crime and
the obtaining of information in the course ol an invesligation, for (he purpose
of enubhing the Prosceutor-General to instiiae and condugt procecdings in
terms of Chapter 5 and 6 of this Act and

{h)  serve any document tor which service is required in tenms of this Act.
Property trucking orders

84. (1}  The Prosecutor-Crencral may, il satisficd that there are reasonable
prounds for believing that a person is committing, has committed or is about o commit
an offenee referved o in Schedule 1, apply to any court for an order -

fay  that any document relevant Gy -
{1y identifying, locating or quantifying any proporty. ar

() identifying or locating any document necessary tor the transter of
HTY PrOporLy,

helonging ti, of in possession or under Lhe controd ol that person, be debvered
forthwith to an authorised member of the polive;

iby  that o Bnancial imstitution, as defined in the Namibia Finanecial Institutions
Supervisary Authority Acr, 2000 [ActNo. 3 of 2001), immediately produce
to an authorised momber of the police all infarmalion obtained by the
institution about any transaction conducted by ar for that person with the
insliiwion during any period before or after the date of the order,

(2 Whure a dosument is produced or made available to an authorised member
of the police under this seetien, he or she may ke extragts trom it or make copies of it
and 17 il was ordered to be produced to him or hen, he o she may retain ! e as long as
is necessary for the purposes of this Act,

{31 Where an authonsed incmber of the palice retains a document pursuant o
an arder issued under subsection (17, he or she must, on request by the person to whom
the order was addressed -

{4)  give the person a certified copy of the decument; or

(hy  permit the person o inspect, lake exiracts from or make copies of the
dhoecument.

i) Subjeet o subsection §5), a person is not excused from makinge available a
documen!t when ardered to do so under Lhis section en the ground that making itavailable
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might tend to incriminate him or her or make him or her lable 1o 4 penmalty, or than it
might b in breach of 4 legal obligation pot Lo dischose the existence or contents of the
dacument,

(53 Subscetion {4 docs not apply ifthe abligation ol secrecy or other restriction
15 based on the common law right to professional privilege between a lemal pracutioner
and his or her client in respect of information communicaed o the Tegal pracitioner so
s 10 enable the Legal pracltinoner o -

ta)  provide advici 1o the chient:
by defend the client; or
te) render other legal assistance to the client,
in comnection with an ottence under any law in respect of which -
(i the clieni s charged:
() e eliem has been amvested or summaned (o gppewe in cearl; or

(i respeel of which an invesigation with @ view 1o instlule crinmil
i
praceedings i baing conduceed against the client.

{6 Any mformation, doecument or thing obtained as a direet ar mmdiree
consequence oF the making available ot the document under this section is nat admissible
e evidenee agamst the person malang i wvailable mnoany criminal procecdings cxeepl
for an oftence under section 89

Warrant to search for and seize lainled property

B5. by Tor the purposcs of s seelion and seetion #6 "lainled property”
means -

(a1 the instrwmentaliey of an offence referred o m Schaedule 15 or
(h1  the procecds ol an olfence referred W on Schedule 1,

(217 Any court which, on an application inwriting made on cath or affiemation.
15 salisMed thal there are reasonable grounds for belicving that there 15 in ar on any sy,
vehiele, vessel or atrerall any ainled property, may issue 8 search warrant in respect of
that tainted property.

(31 An application o g owarrans under subsection {23 may he made by the
Froseeutor-General or by an authorised menther of the police loreg,

{4y A court must not issue 2 warrant onder subsection (2 undess the apphication
containg, or the apphicant atherwise supplies to the court, Infnrmation which the coun
reguites comeerning the grounds on which the warmam s soughs,

{3y Awarrant may beissucd under subsection (23 inrelation to lainted propeny
whether or nod a person has been charged with the commission of the relevant offence,
but where a charge has ol been luid in respect of that offence @t 1he lime when the
apphication for the warrant is made, the court must aot Issue iwarrant unless it i satislied
that @ charpe will be Tkl in respect of the offence within 42 hoors of the issue of the
warrant.

(h)  Ewery warrant ssucd under subseclion {2) must he in the prescribed tomn.
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(71 Awarrant issued under subsection {2) must be directed 1o a specific member
of the police foree, 1o a specilic group o memtbers of the police specifiad in the wairant,
ot generally t any mamber of the palice Gwee.

{8) A warranl issued wder subsection (2} 1s subpeet 10 any conditiony, 17 any.
which the ¢ourt may specify in the warrant.

Powers conferred by warrant

Bo. {1} Subrecr lowny conditions speeified inthe warmant issued under secion
R5(2), wvery warrgnt 1ssucd under seetion 85 authorises the member of the polee exeruting
the warrant to -

{2}  enterand search the site, premises, building, vehicle. vessel, train or aircraft
specificd in the warmant il any tme by day or night dunng the curreney of
the warrant:

(b usesuch assistands as may be reasonable in the circumstances for the purpose
of the entry and zearch;

{c}  use such force as is reasanable in the circumstances for the purpose of
eflecting eniry, and for breaking opon anvthing in or on the plagg o be
searched, and

fdy  search for and serce any properly of the kind desernbed in the warrant that
the person executing the warrant believes on reasenable grounds to he tainted
Property.

(21 Every person called on to assist winy memboer ol the polive cecutmyg o warranl
issued under section 85 of this Act has (he powers described in subscetion { e and (d).

(31 Ifamemboer of the police, in the course of exeeuting a warrant issued under
scciion &5, Ninds any properry that he or she believes, on reasonable graunds, o he -

fal  tainted property i respeet of an alfence other than the ofTenee speeified in
1he watrtant; o

{b}  twinled property in relation to any offence specified in the warrant, although
not of a kind specified i the warrant.

the warrant is sufficient authority to seize that property if the member of the police
believes on reasorable grounds thal sciFure 15 neecssary to preveni 1055, destruction or
concealiment of the property.

{4y Ths section. inso tar as it authorises the interference with a person’s right
ta privacy of his or her person and home as guaranteed by Article 13 of the Constitution,
is enacted on the authority of thul Article,

Request for information

87, {1} Anaulhonsod member ofthe pelice may request any person employed
in or associated with an ageney, office or mimstry as delined in the Public Service Act,
1995 {Act Na_ 13 of 1995) or statutory body (o furmish him or her free of charge and
within a period specified in that request, with all infonmation that may reasonably be
required for any investigation in terms of Lhis At and that persen must, notwithstanding
anything ta the contrary contained in any taw which prohibits or precludes him or her -

{a}  fromdisclosing any information relating Lo the activitics, affuirs or business
of any other person, or
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{by  from permitting any person to have wecess to any reristers, reconds or other
documents, or electronic data which have a bearing on those setivities, aTairs
or husiness.

furnish the authorised member of the police with that information and pert the suthoriscd
menther of the police 10 have access to any registers, records, documents, and <lectronic
data, which may contain the information.

{2y 1a porson from whom an asthorizsed member of the police has requested
information in terns ol subscerion {1 fails to provide that information within the specified
periol, the Prosceuior-General may request g judge, divisional magisrate or magistrate
o reyuite the aliendanee of thag person before that judge, divisional magistrate or
magisirate, or any other judge, divistonal magistrale ot magisirate for examination by
the Prisecutar-Generyl,

{3 Subseclion (1) must et be construed as prohibiting any Minsier by whom
orany ather Minislerial or mstitationat authority by which, arunder the contrel ol whom
or which, any law referred to 1 that subsection 1 adommislered, or any board, instiunan
ur body establhished by or under any sueh law, from muking any practical and reasomable
prwedural urmimgements with regard o the furnishing ot the mformation or the granting
of the aecesy contamplaied o that subsection and aceording to which the informmation or
aoceys st be furmished or granted o with rezard w0 any reasonable sufeguards which
thal Mimster, guthority, board, institution. body ar person, sulyject to subscetion ¢4).
Foquires to maintain the confidentiality of the information, vegisters, records, documents
or wlecironis duta.

(4 A person must not, without the written permission of the Prosecutor-Ceneral.
disclose Lo any ather person any contidential infermation, registers. reconds, documents
ot clectronic data which came to his or her knowledea in tha performance of his or her
functions in terms ot this Act and relating to the activities, atfairs ar husiness ot any
other persoun, except -

{a}  for the purpose of pertbrning his o her tunctions in terms of this Act:

(B} in the course of adducing evidence in any criminal proceedings or
proceedines in terms ot this Acl; or

() when required to do so by an order ol s conrt of Taw.
{3y A person who -

(1) without lawtul or reasonable excuse, fails to appear before a judge. divisional
Magistrate or magisirate in e ol subseciion (27 or roluses or Tails o oy
the information reterred to in that subsection: or

{by  contravencs subscciion (4],

commits an otfence and 15 lable on cenviction, to a fine not cxceading NSHM) Q00 o 1o
imprisenment for a period not execeding 20 vears,

Sharing of information

B8, Nolwihslanding the Ineoms Tax Act 1981 cAct Na. 24 of 19451}, and with
reward to any other secrecy provision w sinmlar lemslation, whenever any investigation
i insrteed u enms of this Act, cluding an investigation into any aflence refereed o
Schedule |, and an investigation mie the property. financial activities, atfairs or husiness
of any person, the Minister responsible for finance ar any offictal designated by him or
her for this purpuse, mhust be notilied of that investigation with a view o malual co-
aperation and the sharing ol infonmation.
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Oftences relating to misuse of information and other matteres
B (10 A person who knows or ought reasonably to have kaown -
{a)  that infarmanion has been disclosed under section 87 or B2 or

(b)  that an tnvestigation is being. or may he, conducted as a result of the
disctosure referved to in paragraph (a),

and wha direetly or indircetly alerts, or brings information to the attention of another
person which will or is likely to prejudice the investization. commits an offonee,

(2} A person who intentionally refuses o fails to comply with an erder of court
made in terms of this Act, commits an alfenee,

{3) A person who hinders a curator beeis, o member of the police or any olher
person m the cxereise, performance ur carrying out of his or her powers. funetrons or
duties in werms of this Act. commits an offence.

{4} Any person convicted of an offence contermplated in -

() subscctivn (1) or {20, unless the pftence is not one of a failure o comply
with a confiscation order or a forfeiture order, ts liable to o fine nol exceading
NB300 000, or W naprisemment Tor 3 pertod not exeeeding |5 years:

fby  subsection (2), 1 the oflfence is onie ol a faluee W comply with a confiscaton
order or a forfeiture order, is liable to a fine not exceading NS00 million,
ar to imprsonment for a period net exceeding 30 vears; or

tc)  subsection {3} is liable to a fine not exceeding N$50 000, or to imprisonment
for a pertod nol excecdmg three vears,

(3} A conviction and sentence under subsection (4) for 4 Failure to comply with
a confisearion order or a forfeure order does not discharge the order in respect of which
3 court had convicted or sentenced an offender.

Rules of conrl

90. (1) The Judge-President must make riies for the High Court regulating
the procecdings contemplated in Chapter 5 and ¢ and the Rules Board established by
spetion 25 of the Magislrates” Courts Act, 1944 (At No. 32 of [944) must make rules for
the mazistrale’s court regulating the proceedings or matters referred to in sections 32,
33,62, B4, 85 and 87 of thiy A,

EProcedure for certain applications

9. {1}y Fvery application under sections 25,43, 531, 5% and 64 must be made
in the prescribed manner.

£2)  The Prosecutor-Ceneral may, i cases of urgency, apply to the High Court
o dispense with any requirements prescribed for an application made under seetion 25
or 31,

{3y [nan applicalion in terms of subscetian (23 the ¢ourt may have repard to
oral evidence and evidencg with regard to hearsay provided that that evidenee would not

render the proceedings wnfair.

(4} Inan application in tenms of subseetion (23 1he ot may -
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(a)  direct the applicant o file complete papers or to adduce further evidence at
a date and ume speeificd by the court before deciding whethor or nol o
make an ender, including an order ceferred W in paragraph (bl

(hy  make a provisional eeder iaving immediate effect and may simultneous]y
grant a rule aisd calling on the pecson agaimst whom the order 13 made to
appedr on i day mentionad in the rale and to show causc why the order
should o be imade Nl

Functions of croeetor o

92 (1 bmmedialely atler a cuentor bands 15 appamled in fenms of this Acl,
the corntin bonis must take inte his of her custody all the property ineespect of which he
or she was appointed. as well as any document in the possession or custody or under the
contral af ey persen refermed o secuon 2 Dby 432 Wek S50100hY or 67(3) i 1wt
document relates to the property.

(2)  Bseept as herwise prsvidied inlhis Act the Adminmistraiion of Estaies A,
65 (Act Noo 60 of 19465, does, with the necessary changes. apply in respect of a
crurafor hopiy appuinied in wenms of this Al

{3y FThe High Court may dispense with any requirement in terms of any law
that applics to the appoeimtment o g corgton bonds o W Lhe exccunion of any pos cr or
tunction by aewruren Peneis. including a requircment Bor a coverfor benfs 16 provide scourity,
Stuff member may take care of property

D3, Where a court way appuimt g curator hondi in ferme of 1his Acl, the courl
may dispense with such an appaintment and direce instead that a stafT nember will,
subicut W e dircetions of the court, take care ol the property concermned.
Cosls

o4, (1) A coun may make an order as to costs as it decms appropriate in
favour of the Prosecuior-General i respect ol any proceedings artsing oul ol Chapler 5

or

{21 Any amount paid in terms of an arder refemed 1o i subseetion {1y must be
depasived 7ma the Fund. .

Taxution ot costs

95, {1v 1T the High Court makes provision for a porsen’s reasonable logal
expenses ander section 2601y ar 37(1% -

iar  the Prosceunn-Genersl; or
(hy e crreror bonis,

my apply o 1he High Court for an order that the expenscs be tased in accordancy with
the prescribed rales,

(2% The cprgrar fbanis or the Prosecutor-General must give notice af an
applicvation under this sectice to the person conevrned,

(3y  The Lligh Courl must, on recipt of an application under this section. order
that the expenses be taxed as provided in the order.
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t4)  After an application is made for an order under this seeton, the crraror
bonis need not, unless ordered by the court w do so, take any steps for the purpose af
meeting the expenses pravided for under section 26{1) or 37011 unless and unnil -

{ap  an order under Los seation morclation to 1he espenses is complied with; or

(b}  the application, and any appeal arismyg out of it, are finally determined. or
atherwiae dizposed of. odher than by the making of such an aeder.

Maximum legal expenses

96, (1Y A provision under section 26017 or 57{1) for the meeting of legal
expenses oul of any properly which 15 subject 1o a restraint order ar a preservation of’
property order, must not exceed the prescribed maximum atlowable costs for legal services
tor be 1nct out of 1hat property.

(2} Thiy saction limils the amount of the lepal expenses which the [Tigh Court
may provide under section 2601 or 3701 10 be met out of properly which i subject 1o oa
restraint order or preservation of property arder and does not limit o1 otherwise attect
any entitlement af a legal practivioner (o any amount which exceeds any applicable
maximum for a legal service.

Jurisdiction in respect of sentence
07ty A divisional magesirates court has junsdiction W impose any penalty
mentioned in section 11 and ¥7(5), even though that penalty may exceed the penal

Junisdiction of that count,

(21 Adustdes magistmales court has Jerisdiction o inpose any penally mentioned
in section 13, cven though that penalty may exceed (he penal jurisdiction af thal court.

(3)  Acdistnctor divisional magistrates court has jurisdiciton o make any order
referred to in saction 32¢2), even though the amount payabie under that order may excead
the civil junsdichon ol & maEisirate’s courl,

Icarings of cowrt to be upen to public

98. {l)  Subject to this section, the hearings of the court contermptated in this
Aet, excep! lor ex pearrte applications, must be apen 10 the public.

(2y  Ifthe court, nany pracecdmyes helfore i, i savsficd that -
fay it would be i the mterest of justice; or

(hY  there is a likelihood that hann may ensue to any person as a result of the
proceedings being open,

it may dircct that those proceedings be held behind closed doors and that the public must
not be present al lhose proccedings or any part of them,

§3)  An application fer procecdings to be held Behind clesed doors may b
Brought by the Prosecutor-Gieneral, the curator bonix reterred (o in section 29 ar 55 and
any other person referred to in subsection (2¥b), and thut application must be heard
behind closed doors.

{4}  The court may al any lime review iy decision with regand 1o the guesion
whether or nat the proceadings must be held behind clased daors.
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(50 Wheee the court under subsection (23 on any grounds referred 10 in tha
subsectinn directs that the public must not be present at any procecdings or part of them,
the court may -

) direct that intormation relating to the proceedings. or any part of themn, held
behind elesed doors, imust not be made public in any manner:

(Y direct that a person must not, 1 any mannet, make pulhe any infarmation
which may roveal the ulentity of any witness in the proceedings,

(¢} wive any dircelions in respect of the recond of procecdings which may be
necessary (o protect the identity of any witness.

but the couwrt may authenise the publication of s0 much infeemation as it considers would
Ire just and equitabla.

(A Any person whe discloses any infonnation in contravention of subsection
{5) conrunits an offinee and s liable o fine ned cxcceding NS3 O, o e niprisemneml
for a period not exceeding fwo yoars.

Fuaitives precluded from pariicipating in proceedings
99, Aporson -

fad  whe has been summoned or warned Lo appear in court on a specilic dale or
ptherwise made wware Lhat he or she has (0 appear in eourr on 2 speeific
date and failed to appear in eourt an that date; or

thy inrcapoct of whona warrant o bis o her arrest has been issued and whose
attendance in court cannot be secured it spite ot all reasonable steps having
been liken (o excoute the warranl,

sl nat participate inany proceedings umler Chapler 5 or 6 Tor a5 long as he or she
continues to fail to appear in court or that warrant tbr arrest remains in force and
umexeeuted,

Regulations
IH. (1) The Minister may make regubitions -
{ay  with regard w the fees referrcd o in seetion 2903 el and 33{27:

(hy  with regard to the naturee of the informaten contemplated i section 9 and
Lhe manaer in whick 1015 0 be reporled:

(o) swth regard o twe Jorm and manner inowhich any notice. swmmons o ather
legal process reguired (o be prepancd, executed or served under Lhis Act iy
to be preparcil. cxecuted or served;

(e} topreseribe M dnme o e thy st abiowabic costs Tor legal services
provided incomnection with an application fora restraint order. a preservation
of propery order, conliscation erder or o fertciture order or thee defending
ol s criminal charge which may he mes out of property thar is subject toa
reslrnt order:

(dy  providing for any matter which is required or poentitted o be or may be
prescribed under any provvision o this Act; and
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(e} providmg for iy matter which he or she may consider necessary or expedient
to prescribe or o rcgulale 1n order o achicwe the objeels of this Ay,

{2} Any regulation mmade under this section, that may cesult in Nnangial
expenditure tor the State must be made in consultation with the Minister responsible for
finance.

{3y Any regulation made under this section may provide that any person whao
contravenes ior Taibs 1o comply with i, commits an oTence and on convigtion lable o
a fing noi exceading WAk OO0 o to imprisonment for a period not exceeding three
vears, ot to both the fine and imprisonment.

Limitatinn of liabilicy

1. Aoy pecson generally or specifically antharised Lo perform any funclion in
terms of this Act, 1% not, in his or her personal capacity, liable for anything done or
omilied o be done i goad Faith umder this Act.

Amendment o laws

162, The lnternational Co-operation i Criminal Matrers Act, 2000 {Act No Y of
20000, 15 wincnded o the exient sel out in Schodule 2.

Short titlt and commencement

103. (1Y This Actis called the Prevention of Orzanised Crome Act 2004 (Act
Moo 29 of 2004) and it wiall conne inla operation on a date to be fxed by the Minister by
notice in the (arcedte.

{2} Different dates inay be determined under subsection ¢ 13 in respect of different
provisions of this Act,

{3y Any reference in any provision of this Act to the commencement ol this Act
st be construed as a referenee to the dare deteermmed wnder subscetion (2% in rclation
to Lhat particular provision.
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SCHEDULE L

OFFENCES

1. mwrder;

2. rape. including rape as contemplated in the Combating of Rape Act, 2000 (Act
Mo 8 o 20007;

i kidnapping;

4. ArSCHT;,

5, pubslic violenes,

. robbery:

T assault with intent to do grievous badily harm:

d. indecent assault:

0 the statutory nifence of -
ta)  wunlawlul camal inlercourse with a child under a specified age,

(hy  conmimaiing an imunoral or ndeeend act with a child under a specified age:
(c)  soliviting orenticing such child ta the commission ot an immoreal or indcecent
]

I, any offenee under any legslation dealing wieh gambling, saming or lotterias:

1. cxiortion;

12, child stealing;

13, breaking or entering any presmises whoether under the commaon law or a statutory
provision. wilth intent to commit an offence:

4. maheious iInjury o property:

15, theft, whether under the cominom Jaw of o statutory pravision:

16, fraud:

17, Torgery or uttering a forged document knowinge it to have been toread;

14, offences relating 1o the cotna e,

19, any otfence relating 1o the dealing in or smuogeling of anmunitgon, freanms,
explosives or armament and the unlaw ful pussession of such firearms, explosives
or 2rmamceni;

200 any affence i contravention of the Arne and Ammumition Act. 1996 ¢Act No. 7
af TYSG),

210 deabing in, being in possession of or conveying endungered. scarce and prosecled

Bame ur plints or parts or remaing thereol in ¢onirsvention of a statute ar provineial
ordinance;
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220 any offence eelating o exchange contral;

23 any alfence under wny law relating to the i dealing in or pessession of precious
metals or precious stones:

24, defeating or abstructing the course of jusiee:
23, puenjury:

X6, suburnation of perjury;

27, any offence referred to in this Act;

23, any offence which is puntishable by imprisonment for a perind of 12 months or
moTe;

2 any offence under the Anti-Corraption Act, 2003 (Act No. 8§ of 2003 );

. any conspiracy. incitement or attempt to commit any offence referred to in this
Schedule,

SCHEDULE 2
AMENDMENT OF INTERNATIONAL COOPERATION IN CEIMINAL MATTERS
ACT, 2006

Amendment af seclion 1 of the International Co-operation in Criminal Maiters
Agt, 20080 [Act No. 9 of 2000.)

Scetion | of the International Co-operation in Criminal Matters is amended by -
(a1 the subslitwtion for the defnition of * contiscation order” of the following definition:

*econfiscation order™ means g confscaiwon o forfenore order made under the
Provention of Organised Crime Act, 2004 (Act No. 29 of 20047

fb1  the substitulion for the definition of *restraint order” of the following definition:

“restrainl order™ means o restraing arder or preservation of property order made
under the Prevention of Oreganised Crime Act, 2004 (Acl No, 29 of 2004,



